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jq/if 637 
AJAX HARDWARE MFRG. CORP. 

vs. 69 Civ. 1900 
| INDUSTRIAL PLANTS CORP. 
October 20, 1975 
| 10:00 a.m. 
(In open court - jury present) 


THE COURT: Good morning. , 


You have a witness today, I believe. Call your 


jWitness. 


A RTHUR B. SINKLER, cclled as a 

| witness On behalf of the Plaintiff, having been first 
i duly sworn, was examined and testified as follows: 

| DIRECT EXAMINATION 


BY MR. BRILL: 


Pennsylvania State College and University. 


7 Could you state your current residence address, 
|| please? 
| A 1415 Ridge Road, Lancaster, Pennsylvania. 
| Q Wnat 1S your present occupation? 
| A I am retired and I am chairman of the board of 


Q What was your Occupation before you retired? 
A Chairman of the bard and president of the Hamilton 


Watch Company in Lancaster. 
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MR. BRILL: The plaintiff calls Mr. Arthur Sinkler. 
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THE WITNESS: 


|} of all parts being manuf 


they were 


the parts 


Actually beginning 


shipped out to 
THE COURT: Wh 


speaking? 


ler-Direct 640 
The quality division was final approval 
actured and all assemblies before 

be sold. 


at parts were being manufactured 


THE WITNESS: We manufactured in our factory all of 


that went into Hamilton watches at that time, sir. 


ith 


our Own springs, we made 


everything. 


Q 


Did your dutie 


the alloying of special steels for 
S 


all our own screws, wheels, pinions, 


S up until this point, Mr. Sinkler, 


involve any knowledge of. machinery? 


A 


Yes, it had to 


THE COURT: 


MR. BRILL: Wa 


THE COURT: I 


Let him testify. 


A 


all parts 


What machinery were you concerned 


tchmaking machinery. 


am asking him, counselor, not you. 


The watchmaking machinery we used to manufacture 


in the factory were subject to the approval of the 


quality division before those parts were shipped into the 


assembly departments. 


THE COURT: 


THE WITNESS; 


iflG 


All right. How lonz were you there? 


I remained there until 1951. While I 
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| 
| 


i A In 1952 I was named vice president for manufacturirg 
i} 
|which was supervision and management of the entire factory 


| 
}Operations. In 1954 I was named president and chairman of tte 


| board of the company and served tn that Capacity until my 


retirement. 
I 


| THE COURT: When did you retire, sir? 

| 
THE WITNESS: January, 1971. 

} Q What were your duties as president of Hamilton, 


|Mr. Sinkler, in general terms? 


A In general terms as president of the company we 


| were a fairly small corporation -- 

| 

| THE COURT: What did you do? 
| 

| THE WITNESS: I was responsible for all of the | 
| financing for the corporation. I was responsible for the 


manufacturing, vice president and his duties. TI was responsible: 


1} 
i 
| 
} 


for the research laboratories and I was responsible for 
Sales projections and the actual marketing and selling of the 
Product. 

Q Did the manufacturing responsibilities include 


ifuses as well as watches? 
} 
A Yes, sir. 


Q Mr. Sinkler, during your period as president of 


| Hamilton, did you do anything to fam!liarivze yourself with 
watchmaking machinery and the available sources and types of | 


A-1640 


SOUTHERN DISTRICT COURT REPORTERS, US COURTHOUSE 


mR 
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A Yes, sir, I certainly did. I think I visited -- 

! THE COURT: All right. He says yes. 

i Q What did you do, Mr. Sinkler? 

| A I visited all possible sources for the manufacture 


lof watches in Switzerland, in France, in Japan, as well as 


i 


1} 
} 


in the United States. That was both for watches and for 


| fuse parts tha we could not or did not want to manufacture 
} Ourselves. 


! 


| Q What about the machinery itself? 
i A I inspected all of the factories. I went through 
them all. 


THE COURT: What factories? 


! 
{ 
| 
THE WITNESS: All of the manufacturing factories 


| in Switzerland. 
| 


THE COURT: What kind of manufacturing? 
} THE WITNESS: Watch manufacturing companies in 
| Switzerland, watch manufacturers in the United States, watch 


| manufacturers in Japan, some in France. 
| 


Q Did you do anything during your term as president 


lof Hamilton to familiarize yourself with the economic condit 
i 


lof the watch manufacturing industry in the United States? 


A Yes, sir, I certainly did. 
| Q What did you do, Mr. Sinkler? 
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1 | jq/lf Sinkler-Direct 644 
i 
2 | A I was the American watch manufacturing industries 
hy i} | 
3 | S$pokcsman before the Tariff Commission beginntng in 1952 and 
on, as 
oy 4 |} continuing periodically until 1965. 
© 5 | Q In connection with that position as spokesman, did 
i} 
| 
6 = do anythin; to acquire information concerning tne economic 
7 | conditions of the industry? 
® g || | 
THE COURT: What industry and what country, please. 
|| Q The watch manufacturing industry in the United | 
a 10 | States | 
| | 
| A Yes, sir, I had to. 
12 | THE COURT: Yes, sir, is the answer. 
: | | 
e> 13 Q What did you do, Mr. Sinkler? | 
1 | 
“| A I received from all of the manufacturers, four of 
| 
15 jthem in the United States, their manufacturing production 
Se ! 
6 igures and their economic situation to present that to the 
a iS 4 
| Tariff Commission. 
| | 
iy 8 ‘4 Did you review any other sources of information con- | 
19 | cerning the economics of the watch manufacturing industry 
| | 
7 | in the United States? 
e a1 | 
A ¥ee;. 4if, 2: aid: | 
22 | . 
Q What other sources? 
oe | 
{ yA 
« i A All possible trade publications, magazines, govern- | 
24 | eos | 
) ment publications, both foreign and domestic on the manufacture! 
“ | 
jOf watches. | 
° 
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|Assoctation, Mr. Sinkler? 


i A Yes, I am. 
Q What is that organization? 
1 A That was an organization that was compos 


645 


Q Are you familtar with the American Watch Manufacturers 


ed of the 


| jeweled lever watch manufacturers tn tne United States which 


jincluded Bulova, Hamilton, Waltham and Elgin. 


| 


iMicro a member of that orzantzation? 


A No, sir. 


jat any time made jeweled lever watches as opposed 

jwatches, the other type you told us about? 

A They manufactured jeweled lever watches. 
THE COURT: What are those kinds? 


THE WITNESS: Jeweled lever watches are 


jmore expensive and more accurate. 


THE WITNESS: Yes, they did. 
Q About what share of the United States pr 


|Time & Micro have in the 1960's, if you know? 


THE COURT: Sustained. 
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Q Was a company Known as Precision Time or Time & 
i 


Q Do you know whether Precision Time or Time & Micro 


to pin lever 


jeweled 


jwatches similar to the type that Hamilton made. They are 


THE COURT: You say Micro manufactured that kind? 


MR. STREAM: Objection, irrelevant and immaterial. 


_ 


16 


17 


24 


jqfit Sinkler-Direct 


& 


States in 1966? 


A In 1966 jeweled iever watches? 
Yes. 

THE COURT: If you know. 
A Bulova, Hamilton -- 


THE COURT: He asked you now many, sir. 


A Four. 

© Can you name them? 

A Bulova, Hamilton, Elgin, Hamilton. 

Q Ithink you repeated Hamilton twice. 

B Bulova, Elgin -=- there were only three. 


Waltham had gone out of business. 
THE COURT: What are the three? 
A Bulova, Hamilton, Elgin. 
Q What period of time are you talkiiig about? 


You said 1966. 


> 


What atout Time & Micro in that period or Precision 
Pp 


Time? 


A I should have included them. I assume they 


still operating. 


Q Do you know if they were still Operating at 
point? 
A I don't know, sir. 
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Sinkler-Direct 647 
Were there other watch manufacturers in the United 


Sinkler, prior to 1966, back into the 1960's 


|}and 1950's? 


- 


@ 


tracks. 


Yes, there were others. 

What others u're there? 

MR. STREAM: Objection. 

THE COURT: Sustained. 

How many others were there? 

MR. STREAM: Objection, irrelevant and immaterial. 
THE COURT: I don't know how that is relevant. 


MR. BRILL: We are attempting to show a trend of the 


|) decline of watch industry wnich culminated in 1966. 


THE COURT: I will allow tt. we get too many side- 


You may answer the last question. 
THE COURT: What is the last question? 


How many other watch manufacturers were there in 


the United States? 


THE COURT: When? 
MR. BRILL: During the 1950's and '60's. 


THE COURT: That 13 covering quite a period. 


It might vary considerably. You better fix a date. 


Between 1955 and 1965 
THE COURT: That is ten years. Can you answer that? 
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| 
| | 
2 || A 2e8, sir. 
3 i THE COURT: Go ahead. 
| 
» 4 |i A There were two others. 
i] | 
i 
5 | THE COURT: What were they? 
} | 
6 | THE WITNESS: Gruen and Waltham. 
| 
7 I Q Have you served on any government or industry 


8 |; committees or commissions in connection with the watch or 


9 || fuse manufacturing industries? 
| 
10 | A Yes, sir. | 
ll Q What such committees have yw served on? 
12 | A I was a member of the fuse comm!ttee under the 


13 || Department of Defense for a number of years. 


| 
- Q Let's take them one at a time, Mr. Sinkler. 
| } 
i | 
IS | A The fuse committee. | 
| 
ca || Q What was that committee? 
e er, 
V7 A That was a coordinating committe. made up of 
i 
18 | companies who were or could manufacture fuses. It started 
” 9 | 
| during Korea and continued on after that for the coordination | 
20 |i of efforts so that we as a country made maximum use of the 
| 
9 | 
a a || facilities that were available. 
} 
22 || 
i 9) What were your responsibilities on that committee? 
23 } 4 4 | 
i A It was my responsibility to represent the Hamilton 
il | 
wy 9A | 
| Watch Company as one of the fuse facilities that was available. 
- 25 || 
Q Were there any other government or industry 
l 
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THE COURT tes, it's repetitious 
' 

Q What were the tariffs on imported jeweled lwer 


| watches in the United States in the period 1964 to '66? 

| THE COURT: You mean the percentage or what? 

MR. BRILL: The actual tariffs. 

THE COURT: don't “now what you mean. Can you 
| Specify it more accurately? 

Q What were the import duties which the United 

| States imposed on watches weine. Senbeuns into the United 
States in 1964 through 1966, Mr. Sinkler? 

A It was a variable rate depending on the size of the 
lwaten. As I remember, $2.50 for each of the larger watches 
land $3.75 for the smaller lady's size watches. 

Q wnat was the effet of these tariffs on the 
levirity of the United States watch manufacturers to compete 


jin the manufacture and sale of watches in this country? 


THE COURT: At what period again? 
MR. BRILL: During the same period, 1964 through 
1966. 


A The import duties raised the cost of imported 


| 


paerenes enough for us to compete with foreign imports. 


Q During the same period of time, 1964 through 1966, 


what matters, if any, were pending before the United States 
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| 

THE COURT: I am not going to take any offer of 

| 

|proof. It's clear and not difficult to pass on that question. 
| 

| 

Q Do yOu know based on your experience as president 


of the Hamilton 


August, 1966, 


for the American 


Watch Company what the prognosis was in 


Watch Manufacturers 


Industr; 


}@8 to its continued abil‘ty to manufacture watches? 


THE COURT: Yes, 


MR. STREAM: I object to that. 


. 


tnat is speculative. 


MR. BRILL:. I request at this time -- 


' 
| 
| 
THE COURT: I said it was speculative 
| 


MR. BRILL: 


jwitness as an expert. 


| 


THE COURT: 


jmean °.> can testify on all sorts of phases of it 


going to listen. 


jg@et through. 


i\If you want to ek 


THE COURT: 


An expert particularly -- 
Don't argue that with me. 
I won't listen to that. 


some other question of this, 


MR. BRILL: It is critical to this cas 


I don't care how critical 


|I have to pass on the objections. 
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I request that the Court d 
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I nave 


do so. 


[ sustain 


He may be an expert but that doesn't 


counselor. 


I am not 


ruled. 


Let's 


MR. BRILL: I am offering this witness ag an expert 


~ 


13 


14 


19 


21 


on tre economics of the watch manufacturing industry in 1964 
| through 1966. 

THE COURT: Yousaid prognostications. That ts 
speculative, futuristic. I sustain the objection. Please zo 
on to something else. 

! Q Mr. Sinkler, in connection with your duties as 

| president of the Hamilton Watch Company, had you taken any 
action du.ing the period 1964 through 1966 with respect to 
the continued manufacture of watches by Hamilton? Had you 

| taken any action in that time period? 

| MR. STREAM: Objection on the grounds of relevance 


|and materfality. He is talking about Hamilton Watch now. 


THE COURT: Sustained. 


Q Do yOu know whether Hamilton or any other manufacture 


| took action during the period 1964 through 1966 with respect 
| to the continued manufacture o& watches in the United States? 


MR. STREAM: Same objection. 


THE COURT: Sustained, including form. 
MR. BRILL: I request to make an offer of proof on 
| this issue. 

THE COURT: I am not going to listen to a 
jabout a ruling. 
! MR. BRILL: I am entitled to make such an offer 
| under the federal rules outside the presence of the jury -- 
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THE COURT: What do you want to offer? 


MR. STREAM: Not before the jury. 


| THE COURT: I will excuse the jury. I don't think 
Jttts relevant. You. have examined nim about the tariff. He 
ltestiried in effect that the tariff of 2.50 on the large 

| watches and 3.75 on the ladies! watches protected the American 
|tnaustry, ‘There has been no proof of change in the tariff. 

| MR. BRILL: That is what I am attempt‘ng to get at. 
THE COURT:- Well, ask it for heaven's sake. Don't 
|g0 all around the bush about it. 


MR. BRILL: T:e question was what was the 


|situation in 1966, your Honor. 


i THE COURT: The situation, that is vague. That is 
I 

la matter of form and you cannot institute questions like 
|that. Get down to earth on this One, if you can. 


| 
it 


MR. BRILL: I am attempting to. your Honor. 


THE COURT: Do so. 


State your question, if you can. 
Q Mr. Sinkler, did the rates on imported watches, 


A Yes. 


duty rates go down subsequent ‘9 1966? 
| 


THE COURT: When? 
THE WITNESS: January, 1967. 


Q When was that change initiated, Mr. Sinkler? 
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MR. STREAM: Objection. 

MR. BRILL: That is the most cructal fact in this 
| case. 

MR. STREAM: I don't care about that. An act ts 


|an act when it becomes an act, your Hunor. 


| THE COURT: Sustained. That is a vague question. 

| 40 cn now, please. 

| Q Mr. Sinkler, I would like to ask you a hypothetical 
ll question. If you as- president of Hamilton Watch Company or 
e Spokesman for the American Watch Manufacturers Association 


|had been asked by a professional arpratser or anyone else 


in fugust of 1966 as to the likelihood, as to the continued 


ability of the watch manufacturing industry in this country to 
continue to manufacture watches, what would your answer have 
j}been? 

A The answer would have been that it would be impossible 


jtO continue manufacturing in the United States after that 
| } 
date. 


! 


Q What is the reason that you give for that opinion? 


| 
| 


| 
| 


A Because the rates of duty were in the process of 


being reduced and it became effective January, 1967. They 
pete eut in helt. 


Q How would someone outside the watch industry nave 


|found out that the rates of duty were in the process of being 

A-1351 
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reduced? 


MR. STREAM: Objection. It calls for a state of 


| mind and a conclusion. 


MR. BRILL: It's a simple fact. 

THE COURT: Overruled. TI will let him answer. How 
would somebody find out about it? 

THE WITNESS: It's common knowledge within the watch 
industry, the jewelry industry and it was reported frequently 
in the public press.. 

MR. STREAM: Imve to strike out tnat answer. 

THE COURT: Strike the answer out. The press is 
merely hearsay. 

Q How would someone have found out about it, Mr. 
Sinkler? 

| THE COURT: If you can tell outside of reading 
newspapers. 

A The reports of the U.S. Tariff Commission were 
publicly available in 1965. 

Q What if someone had called up any of the United 
States watch manufacturers, Mr. Sinkler? 

THE COURT: I don't know what that means. 


Q What information could someone have cdtained concern- 


jing the tariffs in 1966 by calling a Unite: States watch 


| 


| 


manufacturer? 
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MR. STREAM: Objection. 


THE COURT: Objection sustained. It's puely speculat4\ 


jand hearsay. 

MR. STREAM: My objection to it is registered, 
lyour Honor. 

| Q Do you know if any of the United States watch 


jmanufacturers had made concrete plans during the year 1966 


jbased on the projected change in the tariff laws? 


MR. STREAM: That is not expert testimony, that is 
factual testimony and it calls for hearsay. 

THE COURT: Sustained. 
! Q Do you know whether Hamilton, one of the three 


|watch companies in the United States had made such plans, 


(Mr. Sinkler? 


i A Yes, sir. 
ay What plans had Hamilton made during 1966? 
H 
A We had planned for and had filed the Plans wit 


tne Tariff Commissions as to exactly how we would phase out 
watch manufacturing in the United States, jeweled lever 
watch manufacturing in the United States. 

| THE COURT: How Hamilton would phase it out? 

| THE WITNESS: Yes, sir. 


When were those plans filed? 


0 


A In 1964. 


A-1653 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


R 


jJq/lf Sinkler-Direct 658 
THE COURT: When were they formed? 
| THE WITNESS: Filed. 
THE COURT: What difference does it make? 
Q ‘I believe you testified that the tariffs were in 


fact reduced in January -- 


| THE COURT: Yes, that is repetitious, counselor. 

| Q What happened to Hamilton and other manufacturers 
latter the tariff change? 

| MR. STREAM: I object to the form of the question. 
THE COURT: Sustained as to form. 

MR. STREAM: JI don't mind if he asks as to Hamilton. 
MR «BRILL: He also had responsibility for the 


| 
THE COURT: I sustain the odjection. Reframe your 
question 1f you want to press that. 


| Q What, 1f anything, happened at Hamilton after the 


|tariff change, Mr. Sinkler? 


ca We instituted our plans and made the last jeweled 
pacer watch in the United States in November of that year. 
THE COURT: What year again? 


THE WITNESS: 1967. 


Q Are there any other watch manufacturers remaining 
iin the United States, Mr. Sinkler? 


MR. STREAM: Objection, hearsay. 
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MR. 
| competence. 
THE 


i MR. 


THE 


| goes beyond a 


MR. 
THE 
jmore argument 
MR. 


| THE 


Q Mr. 


j}as a complete 
MR, 
THE 


MR. 


| sq/le Sinkler-Direct 660 
|witness. 

| MR. STREAM: That calls for a statement of fact. 

Q In your opinion as of August, 1966, would there 

| 

| have been anyone interested in opening new facilities for the 


;|manufacture of watches in this country? 


STREAM: Objection, outside of this witness! 
COURT: Sustained. 
BRILL:. Your Honor, this is anexpert on the 


;ecOnomics of the watch manufacturing industry -- 


COURT: But he is no magician and your question 
factual situation. 


BRILL: I em asking his opinion. 


COURT: I sustained the objection. I want no 
about it. 
BRILL: This is not -- 


COURT: Go ahead, please. 


Sinkler, in your opinion, would there have been 
¥ 


Janye7e in August, 1966, to whom a plant equipped with highly | 
| Specialized watch manufacturing equipment could have been sold | 


facility for the manufacture of watches? 


STREAM: Same Objection. It's pure speculation. 


COURT: Sustained. 


BRILL: This is expert testimony. 
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THE COURT: TI sustained the Objection. I won't 


| 
|comments. 


MR. BRILL: I am asking this witness be qualified 
|as anexpert. 


THE COURT: He isn't an expert on everything. 


MR. BASLL: Not solely on watch manufacturing but 


: 


| 


On the supply and demand for watches in this country and the 


|Supply and demand for watch manufacturing machinery. 
| 


1 


j@bout that. That was not your question. 


THE COURT: You didn't ask him anything at all 
Q Were you familiar with the Supply and demand for 
Shahid and watch manufacturing machinery in this country 
jin August -- 

| THE COURT: That is two questions. 

Q Watch manufacturing machinery -- 


THE COURT: Which its it going to be? 


Q Were you familiar, Mr. Sinkler, with the Supply 


yand demand for watch manufacturing machinery in this country 
in August of 1966? 


} 
! 
| 
} 
| 


A Yes, sir. 


i” 


Q Based on that familiarity, Mr. inkler, in your 
| 


iOpinion, would there have been anyone to whom a2 collection 


Of highly specialized watch manufacturing machinery could 
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19 


21 
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have been sold as a complete facility for the manufacture of 


watches? 


ct 


MR. STREAM: Objection. It doesn call for an 


Opinion, it calls for pure speculation. 


o 
a 
~ 
Oo 
a 


i THE COURT: Sustained for the same r 
MR. BRILL: He stated he was familiar with the 


a 


| supply and demand for this prectse collection of watch manu - 
‘Pvaturins equipment. 
THE COURT:. His KnOWledge is not omniscient. 
MR. BRILL: Mr. Stream can cross examine as to 
|his knowledge, your Honor. 

THE COURT: Objection sustained as to that. Please 
go on. 
Q Mr. Sinkler, in your opinion as of August, 1966, 
|wnat was the market for the purcnase or sale of specialized 
luateh manufacturing machinery? 
MR. STREAM: That is the same question and I make 


the same objection. 


MR. BRILL: I am asking as to the market. 


| THE COURT: Please stop while I can speak. 


(Question read) 


THE COURT: I will take it Only as an optnion. 


A There was no market for it. 
Q What is the reason for your opinion, Mr. Sinkler? 
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2 | A Because a company such as Hamilton and others in 
| 

3 | the Same position were not expanding, they were planning to 

4 go out of the business and there would be no sale for that 


| 
5 jhighly Specialized equipment. 


5 | Q What is the reason for that? 
i 
i 
7 MR. STREAM: The reason for his opinion I accept 
8 }but the secondary reason I object to. 
1] 
9 | THE COURT: Rephrase the question. 
| 
10 Q You say Hamilton and other manufacturers were 
e ll jiplanning to go out of business, Mr. Sinkler. Would you 
| | 
12 ioe what you mean by they were planning to go out of 
13 |business? 
e | 
| | 
4 | THE COURT: That is clear enough. 
| 
6 | Q Why were they planning to go out of business? 
e 16 | THE COURT: In his opinion. 
| 
| Q In your opinion, why were they planning to zo out 
18 jot business? 
o 
19 A Because it was no longer profitable to manufacture 
2% watches tn the United States. 
eh 21 Q In your opinion why was it no longer profitable to 
22 | 
jmanufacture watches in the United States in 1966? 
ere | | 
\ , 23 | ,7 9 4 
: i A Because it was scheduled to have a reduction in 
e a“ || | | 
duty and that would make it impossible to make a profit. 
| 
ad 25 | 
THE COURT: Why? 
| 
le I} A-1658 
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THE COURT: Please go on. 
You have had him for over an hour, I believe. 


MR. BRILL: I don't think so, your Honor, about 4O 


minutes so far. 


THE COURT: It's been long enough, I think, for 


|the matertal you wish to cover. 


| 


broad and 


2) 


wn 
= 


Mr. Sinkler, can the machines and manufacturing 


jmetnods used to manufacture watches be used to produce any- 


thing other than watches? 


MR. STREAM: I ob 
unclear. 
THE COURT: Yes. 


Directing your attention to Plaintiff's Exhibit 6, 


which ts a list of the machinery contained jin the precision - 


THE COURT: Let him look at it. It speaks for 


What is the question? 


Incidentally, Mr. Sinkler, where its Ham ton located? | 


Lancaster, Pennsylvanta. 


ma 


Were you familiar with the Precision Time or Time 


& Micro plant? 


THE COURT: Wait a minute, I don't know whether they 
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Can 


| Ma. 

| engineer. Thi 

THE 
MR. 

| facturing -- 
TI 


4 


all things. 


respect but he 


| 
| 
| MR. 
| 
| 
| 
| 


jqa/fif Sinkler-Direct 

|mave any plant today. What period are you 
MR. BRILL: In the year 1960 to 
| 

THE COURT: Why don't you say so 
| 
| question. 
H Q Were you familiar with the Time 


sir 
COURT:- And you visited it? 
WITNESS: I visited it just 
COURT: When did you visit 
WITNESS: Approximately 1960. 
COURT: Next question. 


then? 


Reframe your 


& Micro plant in 


| Strasburg, Pennsylvania, during the period 1960 


- 
— 


hrough 


the machinery listed on Plaintiff's Exhibit 6 


STPTAM: Objection to that. 
s is well outside the scope 
COURT: 
BRILL: 
COURT: 


STREAM: He iad a degree in 


was not an engineer. 
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e ‘? ‘e) 


This 


4 


That doesn't zive him knowledze of 
zg 5 


| 

| | 
be used to manufacture products other than jeweled lever watches? 
is not an 


It's outside his qualifications. 
“4 i 


This man was vice president for manu- | 
| 


English which I 


to 


wa 


Qo 
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THE COURT: Sustained. 
Q Do you know, Mr. Sinkler, based on your expertise 
| 


|}and experience as president of Hamilton and other positions 


with Hamilton, do you know what that machinery can be used 


to manufacture? 
MR. STREAM: TI object to the form. Which machinery? 


MR. BRILL: The machinery listed on Plaintiff's 


MR. STREAM: Same ob 
THE COURT: Same ruling. There is no qualification 
| 
| of this witness. 
MR. BRILL: I am willing to go into the witness’ 
;qualifications again, if your Honor wishes me to. 

THE COURT: I don't think you will help yourself 
at all. You won't help us any. I sustain the Objection. 
MR. BRILL: I wish to make an offer of proof on 
this issue. 

THE COURT: I am not going to take it. It's clear 
to me. 
| MR. BRILL: What 1s clear to you? 

THE COURT: That he is not qualified to answer that 
question. I don't have to go into executive session or anything! 
to decide that. 


Sinkler, during your period of employment by 


2 
= 
a 
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Hamilton, were you required to become familiar with the uses 
, 4 


Of watch manufacturing machin 


@ 
| 
sS 
' 

' 


MR. STREAM: Objection, it's leading and redundant 


and repetitive and he said it all. 


THE COURT: I have to sustain it still. 
Q . Mr. Sinkler, during your period of employment by 


Hamilton, what information did you acquire concerning the 
possible use of watch manufacturing machinery to produce 
products other than watches? 

MR. STREAM: That is factual and I ob 
It's outside the scope of nis acknowledged expertise. 

THE COURT: Sustained. 

MR. BRILL: I request he be declared an expert. 

THE COURT: I am mot going to ¢ clare him an expert 


On everything. Sustained still and I am not going to stop 


o 


for any proffer of proof here. Get on to something els 


@ 


ct 


ct 


MR. BRILL: ‘ite rule entitles me to make tha 
proffer, your Honor. 
THE COURT: I know what the froffer is and I believe 


I hi 'e decided and the Court has a right and a duty to decide 


the qualifications of a so-called expert. 


~~ 
~ 
@ 
ry 
ct 
o 
a 


MR. BRILL: I reserve my offer of proof unt 
this witness, after my direct, but I do insist upon making 
ar offer of proof as to the questions which I have not been 
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2 | allowed to ask of this witness. 
3 | THE COURT: You can stop at any t‘me you want with 
a 4 him. That doesn't mean I am going to listen later wthese 
4 | 
S jotfers of proof. I will decide that later if there is any 
6 |further statement about it. 
7 | Will you please go on ard conclude with this witness.| 
y & 
3 . MR. BRILL: I am attempting to proceed. TI wish 
9 | your Honor would not rush me. 
y 
| 
10 | THE COURT:. I am not rushing you at all. I am 
i 
ll jjsimply trying to declare what 1s and what is not proper 
| 
12 | testimony. 
| Q Do you Know whether watch manufacturing machinery 
M4 can be used to manufacture timing mechanisms for fuses? 
S| A Yes, sir. 
) ! - 
16 Q Do you know whether any modifications are needed 
} 
"7 jin this watch manufacturing machinery before it can be used 
18 ito manufacture fuses? 
| 
19 A Only retooling them for fuses. 
20 Q What do you mean by retooling? 
y y 3 
21 | . 
| A Changing drills, cutters, cams on the basic 
| 
2 i 
jmachine to makea different kind of part. 
es “ ! 
~ Q Do you know if the Time & Micro Company or Precision 
24 i a . 
Time Company ever supplied timing mechanisms or fuses for 
25 . e 
jthe United States government? 
? | A-1663 
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| side of the scope of his expertise. 
THE COURT: Sustained. 


MR. STREAM: It calls for an engineering judgment 


whicn he hasn't been shown he has the capability of making. 


THE COURT: Sustained. 
Q Mr. Sinkler, approximately how many companies in 


the United States in 1966 were actually manufacturing timing 


|mechanisms for fuses? 


MR. STREAM: Objection, completely outside the 


| scope of this man's expertise. 

THE COURT: Sustained. 

MR. BRILL: Mr. Sinkler testified that he was on 
the fuse committee -- 
MR. STREAM; I wish counsel would not make these 
| statements before the jury. 
| THE COURT: Disregard all statements of counsel. 


is have to listen to objections but I don't have to listen 


| 

|to repeated statements of a comment character. 
| 
| 


MR. BRILL: I wish we had the opportunity to argue 


| THE COURT: You must proceed now. I have ruled. 
| 


| that a company obtains its first governm 7t contract to 


pmeratactnce fusez. Assume that this « 1et is for the manu- 
1} 
A-1664 


| 
| 


SOL THERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
b : 


i) 


these points outside the presence of the jury but unfortunately 


Q I ask you a hypothetical questionas follows: assume 


ja/it 


. 


Q 


Q 


i} 


i 


Q 


objection. 


jj lative. 
| 


1 $3,000,000. 


| that company 
| 
| 


MR. 


Sinkler-Direct 


I am asking you in your opinion how 


| facture of some 500,000 M324 fuses at a price of jus. 


ver 


ucn profit 


could reasonably expect to earn on that first 


|| government contract. 


STREAM: 


I will allow him to answer that. 


The profit would be -- 


THE 


COURT: 


| for. Can you tell us? 


Just the figure, that ts all it calls 


The maximum of five percent, your Honor. 


Is that your answer? 


THE 


THE 


WITNESS 


COURT: 


$ Yes, sir. 


Very well. 


How long had Hamilton made fuses for the United 


MR. 


|} immaterial. 


THE 


How much of the machinery used in a watch manufactur- 


| States government? 


STREAM: 


COURT: 


Objection, 


Sustained. 


incompetent irrelevant, 


ing plant is useful only for the manufacture of timing 


mechanisms for either watches or fuses? 


MR. STREAM: Same question over again and the same 


THE 


COURT. 


Objection sustained. It's vague, 
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2 © Are you familiar with the so-call Swiss watch trust? 
é 
3 | A Yes, sir. 
H 
( 2 4 | Q “hat is that Swiss watch trust, Mr. Sinkler, or 
e 5 what was it during the period 1964 through 1966? 
6 MR. STREAM: Objection, irrelevant and immaterial. 
4 MR. BRILL: It's relevant to state it's made -- 
e $ THE COURT: Disregard counsel's statement. Won't 
9 | you please heed what I have said to you hundreds of times, 
10 certainly dozens. 
e | 
il There is no foundation of any knowledge. 
| 
as MR. BRILL: I asked in the previous question whether 
1s | he was familiar with the Swiss watch trust. 
* THE COURT: That doesn't make him familiar. 
15 Q Were you familiar with the Swiss watch trust ir. | 
| 
ee | 
s Sinkler? 
é " A Yes, S225 
ay * Q How did you obtain that familiarity? 
” A I first visited the headquarters of the Swiss cartel. 
20 : 
THE COURT: Where was that? 
* 21 bas re 
THE WITNESS: In Bienne, Switzerland, in L952. 
22 
met with members of the cartel on many occasions at least 
i? 23 | | 
e j}Once a year from then on. 
‘9 4 | 
Q I direct your attention to the followiig statement 
wi 95 || 
| contained in Plaintiff's Exhibit 5 -- 
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A Yes, 
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COURT: 


take this paper? 


BRILL: 


A Aloud? 
| Q Yes. 
THE COURT: 
| MR. STREAM: 


sir. 


COURT: 


WITNESS: 


COURT: 


BRILL: 


COURT: 


SOUTHERN 


Wait a minute. What is he going to do, 


I am going to read him a Statement 


contained in Plaintiff's Exhibit 5. 


| THE COURT: And ask him a guestion about it? 
| MR. BRILL: Yes. 
| THE COURT: I don't think that is proper. 
| MR. BRILL: I will show it to him. 
| THE COURT:- Whatexhibit is this? 
| MR. BRILL: Plaintiff's Exhibit 5. 
Q Would you read that to yourself and read to the 


|} Jury the sentence beginning, "The machinery contained" -- 


No, to yourself. 


Read it to yourself and counsel can 


ask a question as toa fact. 


You have read it to yourself? 


What is your question, counselor? 
I would like to -- 


Ask a question, not what you would like 
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| 


ling -- I will ask the question rather than argue with counsel. 


| 


I 
I 


| 
| 


| 


| | 


j}On that sentence the jury is entitled to know what it is he 


| read. 


jentitled to answer a question that the witness can answer. 


| I surgest that counsel ask a que:tion along the following 


jq/lf Sinkler-Direct 676 


MR. BRILL: Before I can ask him a question based 


MR. STREAM: That is not so. This witness is 


He isn't there to damage, impede or impune documents. He is 


entitled to answer as to facts. 


MR. BRILL: I am asking what his opinion is concern- | 


THE COURT: That is a good move. 
Q Mr. Sinkler, fn your opinion, would you tell us 


whether the statement which you have just read, that is 


that the machinery -- 
MR. STREAM: I respectfully object to his attempting 
to do by question what your Honor has ruled he may not do 8 


through this witness which is to say to read him a statement. 


line, because I know what he is trying tod and I don't 
mind that. 


MR. BRILL: I appreciate if I do :y examination. 


oO 


MR. STREAM: Then I object to the question. 
THE COURT: You might listen to your adversary 
once in awhile. You miznt get some progress on this impasse -- 


MR. BRILL: I want to ask him whether a statement 
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contained in that exhibit is true or false. 
MR. STREAM: That is improper questioning of an 
expert. 
THE COURT: Sustained. 
Q Do you ki.cw of your own knowledve whether the 
Statement you just read is trve or false? 
MR. STREAM: Same objection. 
THE COURT: You are asking about an unknown as far 
|} as the jury is concerned. 
MR. BRILL: That is my problem. 
THE COURT: It's your problem, it's not my problem, 
counselor. 
Q You just read a statement that the machinery -- 
MR. STREAM: I object to counsel once again repeating 
to do what the Court said he not do. I make the suggestion 


that you ask the witness whether or not the Swiss trust was 


in effect at a certain time. Get it in that way. 


THE COURT: That is it. That is the wayyou can 
|| do iu and there apparently will be no objection. 
a) Was the Swiss trust in effect jn August of 1966? 
) With regard to machinery, no. 
MR. STREAM: I consent that the exhibit which 
counsel now seeks to be marked for identification be received 


| directly in evidence. . 
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XXX 2 | (Plaintiff's Exhibit 36 received in evidence. ) 
3 || Q I direct your attention to Plaintiff's ‘Exhibit 6 | 


4 | which is a ‘st of the machinery in the Time & Micro plant 
5 || prepared by the defendant and ask yu whether that machinery 
6 ||\was available to American manufacturers in 1966 rezardless 

1] | 
7 ||of whether they were members of the trust. 
| MR. STREAM: May I ask the witness be instructed | 


9 |to answer that question yes or no. 


10 | A Yes, it was available. 


ll Q Do you Know whether the delivery for that type 
12 lof machinery would range between two or three years from the 


13 |date of order? 


| MR. STREAM: Objection to the form. It's leading. 
15 THE COURT: Sustained. | 
16 Q Do you Know approximately how long the delivery would 


7 be for that machinery listed in that exhibit, Mr. Sinkler? 


18 MR. STREAM: Objection to the form unless the 
2 
19 |witness is asked from wht source. 
2 THE COURT: Sustained. 
ry at o The delivery from the manufacturers or other 
= | @vailahble sources. 
<a 23 
e.3 | MR. STREAM: I object to the form because it's not 
Cy 24 | a 
Clear whether it's American or Swiss. 
* oe i | 
THE COURT: Sustained, counsel. Get down to earth. | 
| 
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I suggest you 


What were the sources for 


Sinkler? 
Mostly Swiss. \ some Japanese. 


~ If a manufacturer wanted to order that equipment 
| 


, in the United States, were there sources in country 
i 


that he could obtain it from? 


MR. STREAM: Objection, speculative and 
jmo date even {s indicated. 


THE COURT: Sustained as to form. Restate your 


iquestion. 


C If an manufacturer wanted to 


jorder this equipment listed in Plaintiff's Exhnib 


}1966, Mr. Sinkler, what were the sources, if any, in this 
| country from which he could have ordered that equipment? 


A The Karl Hirschmann Corporation for one that I 


KnOw located in Long Island was a dealer in most of these 
|Swiss machines. 


THE COURT: In Swiss machines? 


THE WITNESS: Yes, sir. 

THE COURT: TI thought the question was something 
jabout American machines. 
(Question read) 


STREAM: I don't object to the answer, your 
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THE COURT: All rivht. It's a little bit removed 
it's not objected to. 
> 4 || Q Mr. Sinkler -- 
‘ 
5 | THE COURT: Let him answer the question he just 
| 
é 6 || asked. 
7 (Question read) 
} | 
8 || THE COURT: Are you speaking of Swiss machines? 
® 
9 | THE WITNESS: He was a dealer in Swiss machines. 
| r ' 9 
10 | THE COURT: Very well. Now it's clarifted. 
a ll ! Q Mr. Sinkler, when were the restrictions of the 
i} 


2 \i\Swiss trust listed for * 2 importation of this watch manu- 


( 13 || facturing machinery? 
. 14 P 
A In 1965 as a result of an antitrust suit -- 
} } 
+ IS | THE COURT: Never mind. Nobody asked you that. | 
] 2 | 
e 6 Strike out the latter part. 
i 
a | C Did the so-called Swiss watci trust restrictions 
| 
8 llever apply to machinery to be used for fusing manufacturing? 
e | 
19 A No. 
| } 
2 | Q I direct your attention again to Plaintiff's Exhibit | 
| 
21 16, Mr. Sinkler, which is the Industrial Plants Corporation 
e | 
} | 
= |@appraisal of the Time & Micro plant with a list of machinery 
, 3 jand a list of dollar amounts next to each item of machinery 
} | 
e 2A and I am asking you whether in your opinion manufacturers in 
2 jthis country would have paid premiums above those values if 
| 
a | A-1672 | 
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2 |ithat machinery had been made available to them in 1966. 
ae 3 A There was no market -- 
" i i 
ee 4 | THE COURT: Answer the question yes or no. 
5 | A No. 
e | | 
6 | Q What is the basis for your opinion, Mr. Sinkler? 
7 | A There was no market for them, nobody wanted to buy 
8 
we | any. 
9 | Q why was there no market for this machinery in 
val 
10 August of 1966? 
a ll — 4 ‘ 2 ~ 
as A Because the U.S. companies were planning to zo out 
12 of the business and weren't lookin; for new machines. 
° 13 } © Also directing your attention to Plaintiff's 
4 lExhipit 6, Mr. Sinkler, and the listed machinery conta‘ ned 
| 
| 
15 therein, can you tell us whether there were other watch 
* 16 jmanufacturing facilities in this country with the same equip- 
7 j|ment, the same high precision equipment as that contained 
} 
18 lan the Time & Micro plant? 
* | 
19 i] A Yes. 
- Q In 1966. 
cd 21 | A Yes. 
22 | 
} Q What companies were those? 
— a - | 
leat A Hamilton Watch Company for one. 
e 24 
Q Any others? 
os | 
4 Bulova, Elgin. 
A-1673 
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How much of this equipment did Hamilton, Bulova 


, 2) 


3 and Elgin contain as compared to the amount Time & Micro 
4 ||contained? 


| 


5 MR. STREAM: Objection, irrelevant and immaterial. 
| THE COURT: Susta‘ned 
| 
7 | MR. BRILL: I have no further questions except to 
HT 
8 jmake the offer of proof which I requested previously. 
9 THE COURT: You may cross examine, Mr. Stream. 
10 ||CROSS EXAMINATION 
ll | By MR. STREAM: 
12 | Q Good morning, Mr. Sinkler. We met once before, 
IS didn't we? 
“ A Yes, sir. | 
i 
| } 
15 i ~ You have never had any experience, have you, in 
| | 
®& 16 4 4 > ) co uv? 
appraising machinery? 
7 | , 
A Making appraisals, no, sir. 
1 | | 
e 8 | Q When you mentioned in your direct testimony the 
19 | | 
ju.s. Tariff Commission and said you were a Spokesman, you 
20 ! 4 - | 
jdidn't mean to imply that you were a member of the U.S. 
21 | 
e |Tariff Commission, were you? 
| | 
2 || 
A No, sir. 
> 3 (| 
a Q You were simply an industry representative to 
, 24 
j testify before the commission, right? 
25 
A at is correct. 
e | A-1674 | 
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‘* Along with many others who gave their expert help 
| 
|to the U.S. Commission, right? 

A That is correct. 
Q And you did tell us, didn't you, that in 1966 from 
the beginning of the year until the end or at least until 
| the middle of the year there were Only four companies in 
| the entire United States whicn manufactured jeweled lever 
watches, isn't that rignt? 
| 
‘ That is correct. 
| 
C That was Hamilton and Elgin? 
| 
A Rignt. 
HI 
Q And Bulova? 
A Right. 
Q And this Time & Micro Company down in Strasburg, 


| 


' 


A 


iright? 


~ 


called 


Pennsylvania, 


ithe exclusiv. manufacturer, of these jeweled 


ignt? 
Yes, sir. 


It is one of the four leading manufacturers, if not 


lever watches, 


MR. BRILL: Opnjection to the form, characterization. 


(Question read) 
THE COURT: Overruled. 
Time & Micro, which you know, don't you, used to be 


Instruments? 
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he name you knew it by? 


\ww 4 | A That is right. 
° Q That company along with Hamilton, Elgin and Bulova, 
aw ° |\were the four leading man-facturers and probably the only 


four manufacturers at that time, which is 1966 of jeweled 


8 
lever watches? 
e 2 
A They were the only four. 
' 
\ 0 | 
alan) Q And jeweled lever watches represent the highest 
i 
ll i uali C1 7 Ww t h 4 '+* th - 9° 
° q ity type watch, isn't that so 
12 | 7 
a * That is correct. 
r 3 | | 
* Q You told us that you were familiar with the plant | 
& 14 P . 
Of Time & Micro, didn't you? | 
15 A a 
A t its very early days, yes. | 
16 sian 
THE COURT: When? 
2 | 
17 |] : _ - 
‘ THE WITNESS: 1960, I think. 
18 ‘ P a 
Q You said 1960, you think 1960 
9 | | | 
% ‘ Shortly after they opened. I don't remember when 
2a | 
jit was. t was about then. 
) 
Q Don't you remember testifying previously that you 
e 2 
saw it at one time only in 1959? 
‘ 
a j 3 | 
A It could have been. 
“4 || | 
o . By tne way, did you read your prev‘ous testimony 
‘i 96 | 
(before coming to court today? 
| 
| A-1676 
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2 A Yes, sir. 
e 3 | Q And that trip in 1959, by the way, is tht the date 
~ F | 
, 4 ||mow you say is more accurate than 1960? 
- } 
5 A I would assume so. 
| | 
| | 
® 6 | Q I beg your pardon? 
7 ! A I would assume so. I am not sure what date it | 
3 | was. It was just after they Opened. | 
e | 
9 | Q If fT were to remind you thet you stated uncondition- | 
y 
10 ally that it was 1959 in your previous testimony would you 
’ ll llaccept that testimony? 
| 
2 a I think Isaid that I estimated it was '59. 
13 Q Mey I call your attention to your answer on page 
& oo 
~ (|!37 of the transcript to the following quest? 
15 "Q Are you familiar with that plant? 
a 16 i "A Fairly so, in its early days I became 
= | 
i |familiar with when Mr. -- to the best of my knowledge it 
18 } 4 " 
|was 1959, yes, sir. 
p 7 | A Okay. 
oO | Q Apart from that one trip in 1959 to Time & Micro, | 
| 
j j 
21 | YOu never saw that plant again in your whole life, did you? 
% 
2 | | | 
A Only from the outside, not inside again. 
Bi 23 | 
ad ‘a Certainly not 1966. 
> * A No, sir. 
95 
* 1967 ? 
| A-1677 
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2 A No. 
3 Q Or 1965. 
4 A No. 
5 Q There is no way for you to tell the jury whether all 
6 lof the machinery which you saw there in 1959 was the same as 
7 I that machinery -=- withdrawn. 
.| 
| 


9 ) sir, that the machinery which you saw there in 1959 was the 


10 |same machinery that was there in 1966, 1s there? | 
ll | A Obviously not. 


Q But from your experience and your examination of 


<) 


| 


3 the facilities in 1959 what was then there you said was 


} 
i almost exclusively machinery and equipment of Swiss origin, 
IS i right? 
| 
6 | k Yes, sir. 
a. a 
yi Q Like Hamiltons? 
% i 
18 A Exactly. 
is | | 
Q You said to us this morning that in 1966, in your 
| 
opinion, tnere was no market for the machinery ain equipment 
) a | . 
jat Time & Micro, whatever it was, right? 
22 
A As shown on this list. 
= | 
ae = THE COURT: Referring to Exhibit 6. 
J a 
es . THE WITNESS: That is right. 
” | Q And you said that there was no market for it in the | 
i| 
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| 
2 |United States at that time, ri ht? 
: | 
® 3 | A Right. 
3 4 | Q You meant, did you not, no market for the items 
| 
5 jof machinery and equipment if sold item by item, isn't that 
@ 
6 |lso? 
.- A Or as -- 
ee 8 | Q Just answer the narrow question. 
i 
, | A Yes. 
10 | MR. BRILI.:- Mr. Sinkler is allowed to arswer the 
* 
1. |iquestion fully. He asked him what he meant by that answer 
12 jand he is allowed to tell what he meant by the answer. 
| 
ry 13 | THE COURT: Nobody asked him what he meant by the 
s answer. The objection is overruled. 
5 MR. STREAM: I will repeat the question anyhow. 
| 
* i 
w | THE COURT: Yes, clarify !t. 
“| Q Referring to that exhibit, Plaintiff's Exhibit 
© bad 16, which was the Industrial Plants appraisal and testifying 
| 
a jthat in your opinion there was no market for the items listed 
20 lon those pages, you meant, did you not, there was no market 
ey 21 4 a Si ! 
for any particular item as an item, isn't that so? 
2 | 
A That is correct. 
C 3 
° | Q You weren't talking about a transfer of the entire 
24 ! % , 4 
|facility comprising all of the machinery and equipment intact, 
si 25 
|in-place and ready to use, were you? 
te A-1679 
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2 A That way, too. 

3 } Q Both ways? 

4 A Yes. 
| | 

5 | Q You said there was no market for the sale of the | 
| | 
ae 

: jmachinery and equipment in 1966 intact, in-place and ready 

7 | for use? 

8 A c 
| orrect. 

9 a) Ready for any use or ready for the manufacture of 


10 | watches? 


il | A Ready for the manufacture of watches or whatever you 


¢ | 
2 } can make with this machinery which is watches. 


13 | a This machinery and equipment which is much like 
14 | 
yours, right? 
15 H A Ki cht. 
a 16 | | 4 “ ¢ ! 
i| Q Isn't it a fact that ir 19607 you took your own 
a Piaasiaas plant of machinery and equipment and transferred it 
| 
e 8 intact and in-place to the United States government to allow 
| 
o | for the manufacture by that government of ours of fuses, 
” | isn't that so? 
& =| A “Not in 1967. 
22 . . 
: Q Did you start to negot‘-te that transaction then? 
ms 3 
ned A No, sir, negotiations * that didn't start until 
m 
24 
I think it was 197e. 
“gi 25 
THE COURT: It was done you say in 1972? 
| 
A~-1680 ( 
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2 | THE WITNESS: Yes, sir. 
e 3 Q May I read to you the following questions on page 
& 4 | 91 and read your answers to see whether it doesn't refresh 
e 5 your recollection as to when this transaction involving 

| 

6 | Hamilton really started. 

7 | Line 6 -- let me back up to page 90, line 19 or 
® 3 | rather line 15: 

9 | "9 And as a result of that, being the 1967 

10 | tarire cut, yOu sayyou" -- 
& 

ll A Stopped manufacturing watches. 

2 Q l am reading your testimony and tell us, the Court 
th 13 and the jury, whether you remember the question I am going to 

14 read to you and whether you remember giving the answer I 

1S || am reading to you. 
° 16 "9 And as a result of that you say you 

7 closed up your plant, rignt? 
e 18 | "A We stopped manufacturing watches, jeweled 

| lever watches in Lancaster, yes." 

20 | Do you remember that? 
e 21 | A Yes. 

2 | Q "2 What did you do with that, when was that? 
; | 
0 3 | "A The last watch was made in the fall of 1967.}" 

r. a Do you remember that question and answer? 
2 | A Yes. | 
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2 Q "Q 1967? 
| 
a "Q So that by the end of 1967 you were out 


| 
| 
ior the watch busines, right? 


an 


| 
e | 
° "A In the United States for manufacturing 
| 
7 | i" | 
purposes. 
e 8 | 
I Do you remember that answer? 
9 || | 
| A I do. 
} | 
10 | - ‘ 
ie 2 And the next question: | 
i "Q That is enouch for the moment, sir. It's | 
" | the watch business I am talking about. Did you dismember | 
se 
| 
eT ss jyour plant? 
| 
l¢ | 
| "A No, sir. The plant was sold to the 
= government." | 
@ | 
16 | : 
| Do ycu remem’er those questions and answers? 
17 | 
A Yes, sir. 
18 | 
oe | Q How about this: | 
ls | ‘ 
Q In an aggregate sale or item by item? | 
20 ! 
| "A Aggregate sale. 
€ 11 , 
1 Q Altogether, right? 
2 |! | 
"A Yes, sir." 
| 
23 | 
| Do you remember that? 
4 | 
- | A Yes. 
25 


0 "Q As a unit? 
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af, Tas That is the manufacturing facility we 


| sold as a unit, machines and buildings. 


"Q In-place? 
| "A In-place. 
| "Q To be used by the government right there? 
= Yes, sir. 
"Q You were out of the watch busine3s, right? 
| ad Yes, sir." 


Do wu remember those yguestions and answers? 
4 


A xyes. 
| 
l Q Are they accurate? 
| a Yes. 
| ¢ 1090 percent truthful? 
| 
A Yes 
Q "9 But the operation continued right there 


with the same machinery for what further purpose? 
"A As @ government arsenal for the manufacture 


}Of time fuses. 


| "Q That was at the end of 1967, right? 
"A Well, the sale was not completed for a 


couple of years. 


"Q I understand, but you negotiated from then 
on? 

"A Yes, sir.* 
A-1683 
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2 | THE COURT: I think we might stop here for a short 


3 llrecess. 
i 


4 Q Do you remember those questions and those answers? 

5 A Yes, sir. | 
| 

6 | Q And were they truthful, yes or no? 

7 A I remember the questions and answers. 

8 | Q Were they truthful then, yes or no? | 

9 | 4 Yes. | 

10 MR. STREAM: All right, now we can take the recess, | 


ll your Honor. Thank you. 


3 | (Jury left the courtroom) 
3 | {In open court - jury present) 
| 
oan THE COURT: You may proceed, Mr. Stream. 
5 | CROSS EXAMINATION CONTINUED 
«| 
| BY MR. STREAM: 
a | | | 
| Q Mr. Sinkler, isn't it a fact, sir, that you are | 
18 | 
jmot in a position to tell this jury that in 1967 or 1966, for 
& 
jthat matter, the machinery and equipment of Time & Micro 
20 | 
could not be sold intact, in-place to somebody who had a 
21 
Ci] use for it, isn't that so? 
2 | 
A I don't believe it could. 
> 233 | 
Q Don't you remember at the last trial testifying 
. 2 
jthat you couldn't tell that you didn’t know, don't you rememte r | 
ya | 
| testifying? 
| A-1684 
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a I don't remember it, sir. 
Q Let me see if this refreshes your recollection. 


A Very good. 

| Q Top of page 97, and hear the question I put to you 
| at that time which by the way was in 1975, wasn't it, this 
year? 

A Yes, sir. 

Q Page 97, line 2: 

} "O The answer is it, meaning the plant and 
machinery of Time & Micro, the answer is it could have been 


| SOld intact as yours, isn't that a fact? 


| "A No, I didn't say that. 

| 

"Q You don't know? 

"A He, meaning me, asked me if it could be 


Sold intact to somebody and my answer is I do not know." 


| earlier this year, Mr. Sinkler? 


A Yes. 


Q Answer me this question, was that truthful when 


A Yes. 


| 

| 

| made, that statement, yes or no? 

| a And when you testified today, sir, during your 


direct examination that nobody would nave paid premiums for 


| most of tne items on the list, you meant, did you not, for any 
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|particular item as an {tem, isn't that so? 

A Yes. 

{ Q You meant that if somebody wanted to buy a 

| particular item secondhand they might not have paid the 


|price shown in the exhibit, isn't that rignt? 


A That is correct. 
| Q You weren't talking about the entire plant intact 
| in-place? 
| S I subsequently did, yes. 


| 


| 
| Q You weren't talking about the sale of the entire 
| plant {ntact and in-place ready for use by ano’ er user, 


were you? 


. Yes. 
| 
Q You were talking about that? 
-A Both. It came out in tne testimony I thought, 


the first question you asked -- 


| 
| 
| 
! C Don't answer first questions or second questions. 
{ 


' 


| 


| I beg you, answer the narrow question. Is it your testimony 


lnow that there was, to your «knowledge, nobody who would buy 


the Time & Micro facility in 1966 in-place, intact and ready 
for any operation at all, is that your testimony today or 


lis your answer I don't know? 
A May I ask a question, your Honor? 


THE COURT: No, you may answer one. You are to 
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answer questions, not ask them. If you don't understand a 


~m 


3 question you may say SO- 
4 o Do you understand the question? 
5 |i A I don't understand the relationship to the previous 


6 || question. | 


“s 


THE COURT: Never mind that. That is not your 


8 | function. | 
9 | Q Let's wipe the board clear and start over again 

| 
10 || IT will do it oriefly, Mr. Sinkler. Just listen to my question | 


ll ||) today and forget about any other answer you may nave given 
2 || before. Here is my question today: 
13 | Isn't it a fact, sir, that as you sit here today 


14 | you do not know whether in 1966 the plant and machinery of 


i 


Time & Micro could have been sold intact to somebody, in-place,| 


16 || ready for use for the same or different purpose? 


A I don't know that. 
Q You don't know that? Your answer is I don't know 


| that to be a fact, right? 


Q Isn't it a further fact, Mr. Sinkler, that when 


A Rignt. | 
| 
| you said earlier today that no one would pay a premium for 
| | 


|most of the items on the lst of the exhibit which you had 


before you which I think ts Plaintiff's Exhibit 6 in evidence, 


6 pes no one would pay a premium for any particular item on the 
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| list, you meant for a 


}no? Just yes or no. 


A Yes. 


Q Did you try 


|Hamilton item by item 
8 No. 
Q “Yo you know 


a government contract 
thet? 
A I have been 
~ And were yo 
Ajax, engased Time & 


mechanism aspects of 


A I nave been 
Q Would you f 
and your experience, 


the then executive vi 


statement he made I believe under oath in this courtroom before 
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particular item, isn't that so, yes or 


to sell the machinery and equipment at 


at an auction sale, yes or no? 


that in October, 1966, Ajax secured 


to manufacture fuses, do you know 


told that, yes. 


u told also that they engased, they beire 


Micro as a subcontractor to do the timing 


that fuse contract, do you know 


told that, yes, sir. 
ind fault, based upon your expertise 
with a statement made by Mr. Klein, 


ce president of Ajax, and this is a 


| the weekend, would you find fault with the statement he made 


|you> direct examination and is mentioned in Defendant's 


inis company, Ajax, could perform 80 percent of and that Time & 


Exhibit B in evidence 


was a contract which Mr.Klein said 
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s 2  utere could do 15 to 20 percent of, do you find fault with 
e 
3 | tha“ statement? 
Q 4 | A It sounds right. 
® § i G ir, and this will be my last question, I believe, 
6 based upon your experience do you accept the Capability of 
7 | Time & Micro in 1966 and 1967 to perform aspects of a govern- 
, 8 |; ment contract calling for the manufacture of, among other 
9 | parts, the timing mechanism for + use? | 
B 10 | A For the 524 fuse? 
ll O Yes. 
12 | A Yes. 


=) 
* 
w 
2 


You accept their capability? 


14 | A Yes, sir. 
s is | MR. STREAM: No further questions. 
is | REDIRECT EXAMINATION 
7 || BY MR. BRILL: 
e 18 Q Mr. Sinkler, when did the nezotiations with the 
19 | U.S. Government begin for the sa’e of the Hamilton plant to 
e 20 | the United states Government as an ordinance facility? 
21 | A After 1971 because that its when I retired. 


MR. STREAM: Just give the answer and no becauses. 
| THE WITNESS: After 1971, January. 


Q Do you know when the sale was completed? 


0 & 
a a 


A My best knowledge is it was 1972. 
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THE COURT: What do you mean by completed? 
i 

THE WITNESS: When the government paid us for the 

| plant and we turned over the buildings and equipment to them. 


| 

| 

THE COURT: When was the contract signed, if 
| 


THE WITNESS: '72. 


THE COURT: When in '72? 


THE WITNESS: I don't <emember the exact date. 


Q What negotiations took Place between Hamilton and 


the U.S. Goverrsent between 1967 and 1971? 


A Frequent negotiations wer fuse contracts. 
| Q But not over the sale of th facility? 
+ That didn't start until later. 
Q In your opinion, Mr. Sinkler, what was the market 


| 1966? 


MR. STREAM: Same question as on direct and same 


objection. 

MR. BRILL: No, your Honor -- 

THE COURT: Let him phase his ection. You 
interrupt him. It's nut courteous, to say the least. 
| MR. STREAM: My Objection is that it is not proper 


jredirect. The question was asked and objected to during 


r. 


jdirect examination on the zrounds that this witness has no 


A-1690 
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<0 2 | expertise and his answer would be speculative in any event. 

3 | THE COURT: Sustained still. | 
© 4 | MR. BRILL: Your Honor, this man {ts an expert -- | 
ad 5 || | 


| 

| THE COURT: I have heard that before. Proceed 

5 with your next question. | 
e | MR. BRILL: This is directed to a Specific question | 
with cross examination -- 


THE -.COURT: This {sn't cross. 


bd MR. BRILL:. My redirect is directed to one 
examination. mr. Stream asked Mr. Sinkler -- 
2 


MR. STREAM: I would like to have the witness 


| 
8 | 
Specific question asked by Mr. Stream Guring his cross | 
| 
| 
asked a question and no Speeches before the jury. | 


% THE COURT: Ask your question again please. 
16 | Q Based on your Knowledge of the Supply « .d demand | 
. 
u for watches and watch manufacturing machinery during the 
a 
8 year 1966, Mr. Sinkler, what in yous opinion would have been ‘/| 
| the market for the sale of an entire watch manufacturing 
20 | 
| Plant in August, 1966? 
21 


MR. STREAM: Same objection as on direct. 


THE COURT: Yes, it's Speculative. 


THE COURT: He is not qualified for that. 


R 


| 
MR. BRILL: It calls for his opinion. | 


R. BRILL: fr add that to the list of items to which 
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‘e 2 | I intend to make an offer of proof. | 
3 | THE COURT: We will consider it. I don't scy I 
CC 4 | will take the proffer of proof. Just get through with 
= 5 |/the questions you want to ask on redirect and confine it to 
5 I redirect. | 
7 | . MR. BRILL: I was attempting to, your Honor. 
4 8 | Q Would anyone have paid a premium for the entire 
° | plant as a plant? 
@ 10 MR. STREAM: That is not proper redirect. 
11 | THE COURT: That is previously asked. 
2 MR. BRILL: Mr. Stream asked whether anyone would 
T) 1s Dice a premium for the particular items. 
o MR. STREAM: That is not so. I objected to | 
& 1b j His asking questions about what would have happened to the 
16 | Time & Micro plant if anyone were offered it for purchase. 
y | I objected to those questions and the objection sustained. 
i e i | tHe witness testified that no one would have paid a premium 
| for the plant item by item. That is what he testified to on 
ae e direct. That is as far as this man can 0 on redirect. We , 
a are not talking about the sale of a plant intact. 
7 | MR. BRILL: Mr. Stream asked about that and that 
& ” Wis crucial -- ; 
C - THE COURT: I don't want to hear about what is a | 
m ” |crucial factor. You constantly comment before this jury. | 
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& 2 | MR. BRILL: No more so than Mr. Stream. 
3 | THE COURT: You win the prize for that. 
om 4 (Question read) 
© 5 | THE COURT: When? 
. | MR. BRILL: In 1966. 
a 7 MR. STREAM: I object to the question on the 
8 | grounds that this witness is no expert on whether plants 
9 | Can be sold intact, in-place to some unknown persons as a 
® 10 going business as he. did with his. 
ul : THE COURT: Sustained. He is not an appraiser. 
2 MR. BRILL: He is mt being asked a question as an 
° | 
© 13 ] Sppreiser. It's the same expertise for which he testified 
“ for the sale of individual items of machinery. 
ie 15 ‘MR. STREAM: He is being asked an opinion as thouzh 
| 
6 he were a broker. 
u THE COURT: Sustained. Let's gO On, counselor. 
” 18 Q Mr. Sinkler, you testified that there were four 
leading manufacturers of watches in 1966, what were they 
2 » relative shares of the markets of each of those manufacturers? 
sie MR. STREAM: Objection. 


THE COURT: Sustained. 


MR. STREAM: I move the answer as to leading be 


© 
SF BB 


| stricken. That 1s meaningless unless he explains what is 


meant by it. 
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THE COURT: It's immaterial and trrelevant. Sus- 


tained on that zround. 
Q Do you know approximately how many watches Time & 
Micro manufactured, Mr. Sinkler? 
MR. STREAM: Objection on the same grounds and 
the additional grounds that it calls for hearsay. 
THE COURT: Sustained. 
MR. BRILL: I request Mr. Stream be directed not 


tO make comments the presence of the jury while I am 


attempting to -- 


THE COURT: He made it to the court, counselor. 
MR. BRILL: There was a whispered comment made. 


MR. STREAM: I spoke to counsel. I won't speak to 


t'him again. 


MR. BRILL: That is 2311 my redirect except for the 
orfer of proof. 


aie EXAMINATION 


| 
20 | 


21 


| BY MR. STREAM: 

Q Let's get the business Straight about the dates of 
ae negotiations with the United States Government. You 
told this jury and your Honor on the direct and redirect that 
you didn't begin to negotiate until 1971, is that 30? 

A Yes. 


Q You are absolutely positive that that is the answer 


A-1694 


1 | ja/it Sinkler-Recross 
~ | 
2 || you want to swear to as true, correct? 


7 03 


A Yes, sir. 


Q Calling your attention to the questions and answers 
* | at the top of page 92 or your previous sworn testimony, 
| Mr. Sinkler. beginning at line 2, and we are talking about 
the conversion of the governmer. arsenal -- 
4 MR. BRILL: I object to the -aracterization of the 
testimony. The actual questions and answers are the key factors. - 
e 


THE COURT: He 1s going to be ast-ed that 1f you 


| will refrain and not be 30 impatient about the coming up 


| of the question. 


MR. BRILL: I was objecting to Mr. Stream's 


| characterization. 


ee THE COURT: He may omit that. Omit it to satisfy 
| cOunsel. 
Q Do you remember making this statement sometime | 
® previous to this under oath: "As a zgovernment arsenal for 
19 
the manufacture of time fuses," do you remember that state- 
20 
> ment? 
9 
A Yes, sir. 
ih 
Q And that was made in the context of your contemplated 
23 
x | transfer of your plant machinery and equipment to i United 
‘ | 
A | 
© | States “overnment for the manufacture of fuses, isn't that 
25 | 
| right? 


18 


13 


i a ae 


c%uple of 


A 
Q 


then on? 


remember 
A 
4) 


fasnion, 


A 


Sinkler-Recross 704 
That is correct. 
Intact, right? 
Rizht. 


In-place? 


Right. 

Ready to begin Operations, righv? 

Right. 

And then the following question at page 92: 

"9 That was at the end of 1967, right? 
Well, the sale was not completed for a 

years." 


Do you remember that question and that answer? 


Right. 
"Q IT understand that you negotiated frou. 
"A Yes, sir." 


Just answer my narrow question, sir. Do you 
betng put that question and giving that answer? 


Yes. 


nee eens 


Was it 100 percent truthful when answered in that 
yes or no? 

No. 

MR. STREAM: That is all. 


THE COURT: That completes, I believe, this witness! 
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Over the @iiunt of money zotten at the auction sale. It's 


| 
3 | tricky and sneaky. 


Com) 4 | T4E COURT: Let me repeat, Mr. Stream, you do not 


® 
or 


| Wish to question the amount of money received from the sale 


6 | of these remaining items and credited? 


THE COURT: Yes, you step out, Mr. Sinkler. 


7 MR. STREAM: The-e tg nothing in the record one way 
® ] 
8 | or the other. 
| 
rH THE COURT: I will sustain the objection. The 
@ 10 | teeters are unnecessary. Is there any other exhibit? 
ll | MR. BRILL: . ©.her exhibits, only the offer of 
| 
2 | proof. 
X) | 
13 THE COURT: I don't know why you have to throw 
a | that in every two seconds. 
6 15 What is the first offer of proof that you want to 
16 ages State it in general terms. 
7 | 
at MR. BRILL: The first offer of proof is that I will 
e 6 prove through Mr. Sinkler that during August of 1966 -- 
| 
| MR. STREAM: I want the witness who is present 
| excused from the courtroom. 
’ 21 | 
| 
} 


MR. BRILL: During August of 1966 watch manufacturers) 


| in the United States expected that the tariff on imported 
| 


j watches would be lowered. 


D 
& PF B RB 


THE COURT: What {s the question you propose to ask? | 
A-1698 | 
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MR. BRILL: The question was the question which I. 


a ask Mtr. Sinkler, your Honor. 


THE COURT: What was it? 


MR. BRILL: The question was what matters, if any, 


was the U.S. Tariff Commission considering with respect to 


the duties on watches. 


THE COURT: How would he know that, counselor? 


MR. STREAM: Pure hearsay. 


MR. BRILL:- He was called upon by the U.S. Tariff 


“ommission to testify in connection with thas change. 
THE COURT: The objection is still sustained. No 


proffer is necessary. What is the next {tem? 


| MR. BRILL: The next item ts that the prognosis 
| for the continuation of the United States watch manufacturing 
| industry h August of 1966 was that the tariffs were to be 


| reduced and that the industry would cease the manufacture of 


| watches. 

THE COURT: What is the question particularly that 
| you want to ask him? 
MR. BRILL: In his opinion wnat was the prognosis 


for the continued ability of American manufacturers to 


| manufacture watches in the United States under the present 
! 
| 


| and projected tariff laws. 


THE COURT: What was whose prognosis? 
A-1699 
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l 
2 MR. BRILL: The prognosts within the industry. 
* | MR. STREAM: That isn't expert testimony. That 
i 
tg) 4 || calls for pure speculation as to the future. 
5 | THE COURT: Sustained. 
a | 
6 Any other proffers? 
7 | MR. BRILL: Yes, your Honor. I want to proffer 
e 8 Mr. Sinkler's testimony that the equipment, specialized watch 
9 | MoPUreeturtng equipment such as that shown -- 
10 | THE COURT:-Such as what? 
| 
e ll | MR. BRILL: Such as the equipment listed in Plain- 
2 tiff's Exhibit 6 fs useful only for the manufacture of 
L 13 precision watches or for timing devices to be used in fuses. 
“| MR. STREAM: My objection to that was that the 
6 | witness shows no expertise in the engineering field. 
a 16 | THE COURT: I don't remember what he said about 
17 | tt 
8 MR. BRILL: He wasn't allowed to answer the question. 
| 
| 19 | MR. STREAM: I objected to the question on the 
S| grounds it called for engineering expertise and this witness 
21 | 
2 | has none at all. 
22 | 


This witness 1s an expert in marketing but he 


tsn't an expert in the utility and capability of engineering 


é © 


| machinery and equipment. He has no expertise as an engineer. 


25 | 
‘ therefore, object to !t on the grounds it lies sutside 
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Ia vice president of manufacturing and general manager of 
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| his expertise and on the grounds further that tt calls for 


| pure speculatton on the part of the witness. 


MR. BRILL: Mr.Stream may recollect the testimony 


that Mr. Sinkler is an expert only on merketing but he served 


the fuse division in Hamilton and his expertise extended 


beyond marketing. 


THE COURT: I may decide to allow that. Iam 


| @oinz to withhold just now. 


Any others? 
MR. BRILL: One or two more. 
I would proffer Mr. Sinkler's testimony that in 


his opinion no one in the United States in August of 1966 


Ba have been interested in Opening new facilities for 

| watch manufacturing or fuse manufacturing. 

| MR. STREAM: I find that the most oh jectionable 
| Of all possible questions. How can this man be 2llowed to 


| testify that nobody would do nothing or nobody would do any- 


thing? 
An opinion deals with a state of known facts. It 


doesn't deal with a statement of a fact and future. This 


| witness should not be allcwed to get up and testify as an 


|} expert tnat nobody would do anything or nobody would do 
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THE COURT: I will Sustain the objection and 


| sustain the Objection to the proffer. 
| 
MR. BRILL: One Other question. I proffer, your 
i| 


| Honor, that the timing device, the timing mechanism on the 
| 


| M524 fuse could be manufactured on macninery less specialized 


; than the machinery contained in the Time & Micro Plant. 


THE COURT: What is the question you want to ask? 


MR. BRILL: The question would be two questions, 
Can the time mechanism for the M524 fuse be made@m other 
Machinery other than that contained in the Time & Micro. plant 
S ssa the second question if so, what other types of macninery 
I can be used to manufacture this timing mechanism. 
| THE COURT: Whats the objection, qualification? 
MR. STREAM: Not Only qualifications but it's 
irrelevant and immaterial that the fuse contract could ever 
de performed by Somebody *lse because it was Biven to Ajax 
and Ajax hired Time & Micro 4S 4 subcontractor. The fact that 
it could have been done by somebody else hag nothing to do 
with this case. 


} 


THE COURT: TI sustain that. 


We gO back to number 5- Refresh my recollection on that 


| One. 


MR. BRILL: I don't have them numbered that way. 


THE COURT: Whatever {t was that I said I would 
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1 | safe 722 
2 MR. BRILL: May I request that I be served with a 
3 | copy of defendant's requests to charge which were stated 


4 | would be served on me at the conclusion of my case 


o | MR. STREAM: I will do so. | 
é | THE COURT eo, exchange the requests to charge 
7 and be prepared on your motions. 
. MR. BRILL: Will you rule on the proffer before 
. | rune so Mr. S‘nkler might leave or do you want him to 
0 |} Wait until after lunch? 
il | THE COURT: I am going to reject that applimtion 
fag the proffer about other uses. | 
@ . 8 MR. BRILL: Thank you, your Honor. Come back | 
" }2¢ 1:30 prepared to make any motions, to give any citations 
. us ” support these motions. | 
as MR. BRILL: May I ask whether Mr. Stream intends | 
ad to call any witnesses this afternoon? | 
a 
. - } THE COURT: Let him make his motion and let me 
Sees that first. He doesn't have to tell you now. 
. age MR. BRILL: I was forced to tell the Court and the ; 
21 


MR. STREAM: TI really don't know. It depends on the 


' 


| 
| defendant every day what witnesses I intended to call. | 
| 
| 
| outcome of the motions. | 


_ 
oo So oe 


THE COURT: I don't compel him to tell you whether 
j | 


~ 
| 
a | he is going to call any witnesses or not at this moment. You 
. 
A-1703 


SOUTHERN OISTRICT COURT REPORTERS. U.S. COURTHOUSE 


4 


ae Saasenencinsnsnsesieee eres ee ee ee we — 


i & a 


jq/fit 7 22a 
may tell Brother Sinkler that he may zo now. 

Ask him to come tn here and I will tell him. 

It has become unnecessary for you to give any 
further testimony, sir. You may gO Dack to your work at the 
college. 


(Luncheon Recess) 
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AFTERNOON SESSION 

1:30 p.m. 

THE COURT: All right, Mr. Stream. 

| MR. STREAM: If the Court pleases, I am going to 
| make @ series of motions, your Honor, and I think that 
with your permission m going to divide them into 


two parts. My first motion will be a motion made under 


| rule 18) of the Federal Rules of Civil Procedure which 
| 


| 


provides -- I correct myself, 15 (b) of the Federal Rules 


i 
}Of Civil Procedure which provides in {ts essentia? mart as 
| follows: (b), entitled "Amendments to Conform to the 


| Evidence," when issues not raised by the pleadings are tried 


by express or implied consent of tae parties the shall be 
y p p 


en in all respects as if they had been raised jn the 


TT 4 


leadings. 


THE COURT: I am familiar with that. In fact, I 


| had something to do with the same rule in another case of 


| Mr. Gartner's. In any event, I am familiar with it. 
} 


MR. STREAM: Upon the basis of Rule 15 (b) I 


| move inbehalf of the defendant to conform my answer to the 
evidence and in that connection Once again seek leave to 


add as a defense in this action the fact that as a matter of 


| Law the Plaintiff is barred from bringing action for a breacn 


|Of contract waiver. Iam not unfamiliar, your Honor, with 
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| the principles of law which Says that payment alone will not 


constitute a waiver of a contract proviston. But whereas in 


the case at bar the plaintiff's proof has established that 


| MOt only was there a payment made but that payment was made 


with knowledge, with Knowledge, that the appraisal which was 


prepared by the defendant was a fair market value appraisal 


| and wes not the appraisal of liquidating values, and where 


the evidence is clear both testimonial and by document that 


the vice president of Ajax, the plaintiff in this-action knew 


that it nad received a fair market value appraisal, and 


| made no objection thereto or having objected thereto neverthe- 

|less accepted the appraisal, and having the power and 

| @uthorfty to accept or refuse payment, instructed the 

officials or the subofficials of Ajax to pay the invoice of 

| Industrial Plants which, I might add parenthetically made 

' reference to the computation of the invoic- "um upon the 

pasts of a fair market value appraisal, I say that jn such 

| ctrcuns tances the defense of waiver ts Clearly applicable and 
| should be allowed in thts case. I might add that motions 

to amend so as to conform Pleadings to the proof under the 
federal rules are now not Only to be granted as a matter of 

discretion but in the words of the rule shall, and that rule 

| is emphasized by me, freely be done tn the interest of 
Justice, and as the cases establish, actual prejudice, actual 


A-170€ 


- | prejudice, must be shown to prevent the making of that amend- 
2 4 3 | ment effective. I cite Caldwell against Sears Roebuck, 31 
@ 4 | Fed. Sup. 888 and Reed against Kellerman, 40 F. Sup. 46. I 
et 5 | point out to this learned Court, as I am certain the Court 
6 | remembers and knows, that even though the party objecting 
7 to the amendment shows that it is not prepared to meet the 
, . | €vidence caused by the interposition of such a defense 
~ ° the answer of the Court sheuld be to allow a continuance, 
« if one is sought, but not to deny the granting of the amend- 
| ment. I cite in that connection Watson versus Cannon Shoe 
| Company, 165 Fed. 2nd 311. 
*) THE COURT: Is that all about that motion? 
MR. STREAM: Yes, your Honor. 
: ® THE COURT: Reserved. 
MR. STREAM: Insofar as the Plaintiff's case is 
| concerned, I move at this time for a dismissal of each and 
hed | all of the plaintiff's three counts upon the ground that the 
|}Plaintit? has failed entirely to make a prima facie case on 
ad each anc all of those counts and I move further under rule 
» a | 
50 for a directed verdict upon the ground that as to each 
‘ |} and all of the stated counts the plaintiff has offered no 
, | Substantial evidence to Support a recovery by it on any of 
7 " | those counts. I state that the reasons for that motion and 
” | the detatled grounds for my requesting that belief are as 
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| follows: to begin with, ‘nsofar as all three counts are 
| 
| 


, concerned, it's a well established rule that a motion for 


a directed verdict must be granted as a matter of law where 
all of the facts which the plaintiff's evidence reasonably 


| tends to prove and all ‘nferences whict “ay reasonably be 


drawn therefrom must > resolved in the defendant's favor. 


I cite to this Court Neilson versus Richmond, 114 F 2nd 343 


| 4t page 345 and Elsig versus Goodwagon, 19 Fed. 2nd 434. 
MR. BRILL:. The inferences have to be drawn in the 
defendant's favor, did I hear you right? 


MR. STREAM: May I continue? 


MR. BRILL: I want to find out if I heard you 
correctly. 

THE COURT: What is it? 
| MR. BRILL: I don't know if I heard him correctly, 
| your Honor. 

MR. STREAM: I will restate the proposition. A 
uirected verdict in favor of the defendant must be granted 
where all thefacts which the plaintiff's evidence reasonably 
.tends to prove and all the inferences which May reasonably 
| be drawn therefrom must be resolved in the defendant's favor. 
| There are three counts in the plaintiff's complaint. 


The first count is a claim of breach of contract. The 


| second count {is a claim of negligence. The third count is a 
| 
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| claim of fraud. 


Pirst as to the first count of the complaint. 
The complaint itself establishes the basis for the granting 


of this motion which is made inbehalf of the defendant. 


Ajax alleges in the first count of its complaint that on or 


| about August l2th, and that is paragraph 4-A of {ts complaint, 


that it entered into an oral agreement with Industrial Plants 
under which Industrial Plants agreed to appraise the machinery 
and equipment itn the-Time & Micro plant and to advise and 


report, and I quote the complaint,"The true market value thereo 


| I point out to the Court that the complaint does not allege 


| any agreement to appraise and report the appraisals based 


upon liquidating values, either forced liquidation or orderly 
liquidation. They talk about true market value. This 

Court will remember that the plaintiff's own expert, Mr. 
Sinclair, described the various appraisals in these terns. 


He said fair market value 1s meaningless unless it is used in 


| connection with an appraisal for on-site use or off-site 
j}use but, he said you don't talk about fair market values 
when you talk about appraisals for liquidating purposes. There | 


you talk about appraisals for liquidating purposes at an orderly 


sale and liquidating purposes at a forced sale. 
I point out further in the complaint that it is 
alleged at paragraph eleven, if the Court pleases, that the 
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® 2 | appraisal which the defendant rendered, the appraisl which 


r 


3 || the defendant rendered, was, and I quote, "The fair market 
© 4 | value of the plant facilities at $1,056,000"and then the 
e 5 || complaint alleges that there was a forced Sale in liquidation 


6 || some fourteen months later. 


° Since the plaintirf by its complaint alleges that 


it engaged the defendant to do a fair market value I could 


| rest on that alone because if there was anything in this 
| 


| record that was clear beyond a peradventure of doubt, if 


ll | there is anything in this record, your Honor, that lacked a 


- 12 scintilla of contradictory evidence, it is that the plain- | 
13 tiff rendered a fair market value appraisal. | 
14 | MR. BRILL: You mean the defendant. 
es 15 MR. STREAM: The defendant rendered @ fair market 
16 | value appraisal. | 
W Mr. Klein acknowledged under oath that a fair 
" 18 market value appraisal was rendered. The letters introduced 
19 | into evidence dated Subsequent to the appraisal indicated 
" 20 that notwithstanding a fair market value appraisal the 
al } paaintiff wanted something else. It also sought liquidating 
s | values as a matter of Opinion, not as a matter of contract 
S. ” | right. Those letters indicated that the defendant was being | 
” | esked through Mr. Thaler also to indicate whether in his 
, s | opinion there was a basis for determining the dollars for an 
| A-1710 
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appraisal based upon liquidating values at a forced sale 


THE COURT: I want to stop a minute. It seems 
to me that this is goine to be a lengthy argument on both 
Sides and that I shall let the jurors go home. 

Any ebieotions 

I hear no substantial objection. Get the jurors 
in here. I will tell them there are legal matters which 
the Court must decide. 

MR. STREAM: Yes, that is true. 

(In open court - jury present) 

THE COURT: I want to say this to the jurors: 
the time has now come after the completion of the plaintiff's 
case where there are various legal matters which the Court 


must decide after hearing counsel in respect to those legal 


| matters. My estimate is that this will consume time all of 
j the rest of the afternoon anc I am not going to keep you 


| Waiting in the jury room twiddling your thumbs until that 


has been done. You may go now to return tomorrow at about 


five minutes of ten. Keep in mind all of my instructions 


and adhere thereto. 


Thank you. You may go. 
(Jury left the courtroom) 
MR. STREAM: Your Honor, I point that out not Only 
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|| because of the statements and the correspondence which 
was Offered, I might point out parenthetically by plaintiff's 
counsel as plaintiff's exhibits, those are the letters of 


4 Mr. Klein and Mr. Louis, both of whom acknowledgai that they 


| nad received fair market value appraisals but asked if they 

| cOuld also get values at a forced sale in liquidation. I 

| point out that at no point in any of that correspondence : 
* 

did either of those gentlemen say we object, you have broken 


the contract, you gave us that which we didn't ask for. 


| There is nothing in tnat correspondence to support the plain- 


|} tiff's claim of a broken contract. We have beyond that, 

| your Honor, the admissions of the former vice president of 
| ses: Mr. Howard Klein, who during direct examination said 
| that if there was one thing he knew it was that he never 

| received a valuation appraisal of liquidating values at 


ja forced sale. Those were his words and his own testimony. 


|He said that Ajax never got an appraisal reflecting itemized 


| values for a forced sale in liquidation. 
| 


Under those circumstances, your Honor, where a 
| 
| 


| Plaintiff alleges that a defendant such as Industriel Plants 


was retained to prepare a fair market value appraisa’ and 


| prepared a fair market value appraisal and where the plaintire 
|Obligee received a fair market value appraisal and where it is 


|| acknowledged that that fair market value appraisal could under 


| 
| 


°o 


2 &£& 8B B 


jq/if 731 
no circumstances ever be used as a test or as a yardstick or 
as guidelines for the determination of values at a forced 
Sale in liquidation, I say that the plaintiff has failed to 
establish a case even prima facie, even by so much as a 
scintilla of evidence much less by the substantiality of 
proof required to submit a case to a jury that there has 
been a breach of that contract, because they got what they 
asked for and they paid what they bargained for. 

s The second. count, your Honor, pleads negli-ence. 

I respectfully contend that not only jis there nosubstantial 
evidence to support a recovery by the plaintiff on its second 
count of neglizence, I sujsgest that there is not one single 
fact or one single statement made by any witness in benalf 

of the plaintiff that rezardless of the ways in which that 

| appraisal of Industrial Plants was prepared one single figure 
in that report was wron,;, inaccurate or untrue by so much as 
one single penny. Each witness, this Court will recall, 

said that so far as they knew as a fair market value appraisl 
they could not speak to the accuracy or imaccuracy of any of 
the figures. “Mr. Sinclar went to great lengths to describe 
his blueprint to heaven, wnat I called it, the perfect 

| €ppraisal, what the perfect appraisal should have in it. We 
|; will save for anothee time an argument as to what his own 


| appraisal showed and simply remind this Court in this motion 
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| to dismiss, and this composite motion for a directed verdict, 
that the one thing Mr. Sinclair was that he never saw the 
equipment and that he could not derrogate or support or 


| disagree with one single figure in the appraisal rendered 


| By the defendant and marked into evidence as Defendant's 
Exhibit 6 or rather Plaintiff's Exhibit 6. I add to that 


my contention that there is not one single fact and not so 


much as an inferential statement by Mr. Klein, or for that 


Plants -- Mr. Thaler, I forget nis first name -- Jesse 


| Thaler, that the appraisal prepared by Jesse Thaler despite 


the possible omissions of some of the particulars which 


| plaineife's expert felt were so important, that that appraisal 


| 


| contained any error or in any way confused, misled or misin- 


formed the plaintiff, Now I am talking to the subject of 


neglixence. Here is a party thet comes into Court and says 


that they were damaged because of the negligent way in which 


| an appraisal was prepared. There isn't a word in the record 
to show a fundamental reliance on the appraisal to begin 
with and there isn't a word in the record to show that 
whether Or not the appraisal contained the columns and the 


underlying data which the expert felt might have helped to 


inform that the appraisal was wrong in one single particular 
| and finally, your Honor, even assumin-: arguendo that it was 
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2 || wrong {mo one or more particulars there isn't anything in 
3 | the record to show that the Plaintiff relied upon it or 
4 | could have. Indeed, the record makes ic clear irreversibly 


3 through the testimony of Mr. Klein that he never got an 


6 || appraisal reflecting the individual itemized liquidating 


7 | values of that machinery and equipment for purposes of 
8 | forced sale and liquidation ¢: <5 that is in the record. 

i 
a | THE COURT: I want to ask you a question at this 


10 | point. This is the relationship of this claim of negligence 


il Ie the claim of breach of contract. If there is no breach 
I} 
2 ia contract is there any neglizence? 
o 13 | MR. STREAM: There can be no negligence. If the 
‘am “ | plaint ff received -- the way I see it is this: if this ot 
5 | plaintiff received a fair market value appraisal and it asked 
oe 16 | cor it and it mot it the case must end there because there’ | 
| isn't anything in the record to warrant a submission the 
18 | jury of the question of whether Ajax relied upon it because 
° 19 | : | 
we know that Ajax didn't rely upon it, did not rely upon it. 
my We know to the contrary that Mr. Klein said he never got 
ra a an appraisal showing values of items for forced sale and 
* | liquidation. If Mr. Klein knows that he didn't get that 
) ne Sure couldn't rely upon a fair market value appraisal 
@ “| 
| to establish values for liquidating values at a forced sale. 
) 
: * Hy don't ask you to accept my word for it. I expect this Court | 
. | A-1715 


| 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUNE | 
| FOLEY SQUARE. NEW YORK. N.Y. = 791-1020 


: & & @ 


— nt a 1 ee 


ja/fift 734 
to remember that Mr. Klein so testified and Mr. Sinclair 


said under no circumstances carn a fair market value appraisal 


| 
| 
ever be used as a factual predicate for even guessing at what 
items would brins at a forced sale under an auctioneer's 
hammer. 

Upon those facts alone we say that the plaintiff | 
cannot make a prima facie case and has not developed ciseecial 
factual substantiality to warrant allowing that count to go 
to the jury. I speak to one more aspect of the neglizence 
count, and that is the aspect of fact nezlisence itself. 


The case of fact neglizence is based, as I understand it, 


upon the fact that the defendant didn't list certain 


categories, didn't do the things that this expert wanted it 
to do. But the law is clear that what is expected of a 

person depends upon the circumstances under which the 
services are to be rendered. Where, as was the case at bar, 
an appraiser is retained on a Friday and is told that ne must 
do his appraisal on the following Monday and is told that 
despite his statement that he might need a week or two to be 
ready he ts to do it and where ite is given the basic data 
with which to do it, where he is given the categories, the 
values, the items which underlie the machinery and equipment 
prepared by an appraisal, by a company of renowned, prepared 


two years before by a company of renowned, and it did have 
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2 || renown, both Sinclair and Klein acknowledced that this compan 
= pany 


3 |}was one of the only companies in the country to engage in 
4 || the tmporting and sale of Swiss manufactured machinery and 
| 
5 equipment meant for use in precision instrument manufacturing. 


an appraiser and he is told to update it and where the records 


6 || Where data and appraised values are given by a customer to 
5 
wa that each and every item was studied and rev'- -ed within 


9 the allotted time absent a shocking disregard for the 


realities of the situation there cannot be said that there is 


ll Lan inference of negligence sufficient co warrant sending 


12 }4 case to the jury. I put that apart from the fact 
o l 
.. 13 | that I nave said before that even if this were the case and 
M there were negligence in the preparation of the report, there | 
e 1s | is no way that the jury can get to this case on that count 
| | 
| | 
" | because the plaintiff made it clear that he did not rely | 
7 : , 
. | upon that appraisal for forced sale in liquidation because, 
e is || 
- saidte, I never got those values and his expert said they 
| 
| 
9 | COuld never rely upon the fair market value appraisal for the | 
2 | 
» || purposes of developing forced sale values at liquidation. 
21 


THE COURT: Let me ask you this, Mr. Stream, and 


you may answer it now or later if you plan otherwise: was 
y p 


there a reliance upon whatever appraisal the defendant may 


im 
ye 


have made or did he sign the czuarantee azreement before 


R 


receiving the appraisal? 
A-1717'° 
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jq/it 736 
MR. STREAM: I could argue at some length as to the 
| quescion of whether he 4id tnat. I am zoing to argue it 
briefly. I am going to put aside tnis matter of the telegram 


because whether the telezram was received on the 18th of 
August or was received, as I believe it was, on the 19th of 
August, and despite the fact that all parties agree that 

it was sent on the 17th of August is beside the point. Be- 
cause, said Mr. Klein in his testimony both before trial and 
in this courtroom, because said he, I didn't want, and I told 
Mt Thaler, I didn't want an appraisal of erall values, I 
said to him -- and I am speaking substantially in the 

words that Mr. Klein used in this courtroom -- he said I told 


Thaler that I wanted to get item by item values of the plant -- 


yc the machinery and equipment at the Time & Micro plent and 
i} 
I needed that to decide whether to zo ahead with the guarantee. 


On the 18th of Auzust or on the 19th of August, whichever 


day you care to accept, he had mt received that a»praisal. 


All that he got was a telegram. If he testified that he 


needed to have an item by item appraisal of any kind before 


igoing ahead I say to this court he went ahea: n the basis 


| 


* 


of a telezram without the very appra‘sal that he ordered and 


without the very appraisal which he said he needed in order 


to decide whether to go ahead with the .ruarantee. 
THE COURT: What | .u are saying is that he went ahead | 
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jJq/it 
without the detailed appraisal. 


MR. STREAM: The record is cl 


(appraisal arrived the following Monday, 


along with a transmittal letter. Both 
appraisal were dated August 19th. The 
received before the 2lst or the 22nd. 
versed nis transaction, which he didn' 
changed my nind and I relied or the te 
cut any ice because the telegram state 
on-site, and used those words. And th 
world that a man could have used an on 
appraisal to determine liquidating val 
So far as the fraud count is 
it to be a travesty. I state categoric 
@ scintilla of proof to show a false o 
isn't @ scin 


or represer"ition. There 


ear that the actual 


the 2lst of August, 
the letter and the 


, 


y could no* have been 
Even if he had re- 

t, and said well, I 
legram, it dovsn't 


@ fair market value 


ere was no way in the 


-site fair market value 


ues. 
concerned, I consider 

ally that there isn't 

r fraudulent statement 


tilla of proof ts6 show 


the required scienter on the part of the defendant, a knowing]Ly| 
| 


faise or fraudulent statement and ther 
of proof of reliance uppn a knowing fa 


— 


Statement. Under the circumstances I 
that the complaint fails to state --t 
reflect a sufficient substantiality to 
to the jury so that a directed verdict 


plaintiff has so entirely failed the 
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e isn't a scintilla 

lse or fraudulent 

not only sugges 

hat the case fails to 
require a submission 
is proper but that the 


the complaint has to be 
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10 


ll 


16 


17 


dismissed as a matter of law for failure of the plaintiff 
to make 2 prima facte case On that count. 


I say that overlying all of tnese cons derat 


iwe have one dominant consideration and that dominant considera- 


I establishes that the plaintiff received over $249,000 from 
the United States Government. I will address myself to tnat 
in this fashion: we have alleged by way of deference tnat 

it nas suffered 


the plaintiff nas failed to demonstrate tnat 


n this transaction. The plaintiff claims 


that it entered into a guarantee in reliance upon an appraisal. 


ra) 
2 
ct 
@ 


The facts in no way support that at all. What 
support is the following: that the plaintiff in expectation 
jot receiving a $3,000,000 government contract which was 

| probably already in negotiation, and which became a reality 

| 

la 1a signed document in October of 1966, nad selected Time & 


fero to use as a critical subcontractor to make a critical 


Subpart called a timing mechanism. 
The plaintiff was sufficiently excited about the 
transaction that even before, evenbefore, it signea up and 


entered into an agreement with Time & Micro torelp him finisn 


joint venture deal that would give them an Opportunity to 


become a co-owner of Time & Micro. I point out to the Court 
| ad 


| 

| 

iP $270,000 loan, even before that happened, they were negottiat ing 
s j 

| 
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that the so-called loan and security agreement Signed on 


August 18th, the one we talked about before when I said the, 


| 
} 
| 
| 
| Signed up with Time & Micro to guarantee a loan or to make 
z 


| a loan even before they got the appraisal which Mr. Klein 


swore he had to get before he could make that decision, 


that in that so-called loan and security agreement was the 


| Statement of a partnership agreement, was the statement of 
joint ventureship, was a reflection of an agreement on | 


the part of Time & Micro to allow Ajax to buy up to 15 percent 


of the stock of that company, to use that facility rent 


a 


| free throughout the term of the loan and I point out, your 


| Honor, that Jt was in reliance upon the zovernment contract 
z 


to come and upon the opportunity to Joint venture that deal 
with Time & Micro that Ajax decided to advance $270,000 to 
Time & Micro and we don't even know to this day for what 


purpose that money was advanced. No way is there anything 


‘mn the record to show what the $270,000 was advanced for. 


| But we do know that when the loan and Security agreement was 


| signed by Time * Micro and Ajax, Ajax didn't use the Industrial 
| Plants! appraisal. The attachment to the Time & Micro loan 

{ 
| 
j 


agreement was of the appraisal done two years before by Hirsm - 


|mann Corporation. How plaintiff upon that record can hope to 
‘ges reliance upon an appraisal of Industrial Plants is simply 


| beyond my comprehension. This Court need only take a look at 
| 
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| for 12. u.ys. Why 120 days? The Court will remember I asked 


| money from and he threw up his hands and said I don't know. 


l Only possible source from which that loan could have been 


jq/lf T4O 


the exnibit that I have in mind, which {is Plaintiff's own 


Exhibit 4 in evidence, and to compare it with Plaintiff's 


Exhibit 1 and 1-A to see that Plaintiff's Exhibit 1 and 1-A, 


which is the Hirschmann appra.sal, is exactly what is attacned 
to the loan and security agreement which made Ajax and Time & 
Micro partners and we say those were the transactions upon 
which Ajax relied, both the government contract to be and 


its opportunity to joint venture the deal, those were the 


it decided to nelp with a $270,000 loan guarantee. I will 


Opportunities and the factors upon which Ajax relied when 
prove it further, your Honor, by pointing out to you that the 


guarantee which was eventually signed or which Ajax agreed 
4t would sign in Plaintiff's Exhibit 4 was to be for $270,000 
Mr. Klein, why 120 days? Where are you going to get the 


There is only one inference to be drawn from that. he 


paid would have been payments paid by Uncle Sam to the 
prime contractor Ajax and from the prime contractor to Time & | 
Micro under the fuse job. That is what the guarantee was 
meant to expect. That is what the guarantee relied upon. 

The appraisal meant nothing. The fact of the matter is that 


the appraisal went to the bank which did the lending because 
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| the loan agreement between Time & Micro and the First Western 


| Bank and Trust Company of California has the Industrial Plants' 


| twO months later it was all over because the contract was 
| awarded on October llth and on December 30th Uncle Sam said 


|} ali bets are off. I challenge this plaintiff, and the record 


| is entirely silent, to demonstrate that it spent one nickel in | 


j the performance of that contract but it received $249,000 


| 


| 


| damages, even if they had a recovery on counts 1, 2 and 3, no 


| this meaningful motion so far. As the claim of the plaintiff 


jJq/if 741 


appraisal attached to it. The bank relied upon it to make 


a $720,C0O loan, not Ajax. 


So having demonstrated that there was a reliance by 
Ajax upon the government contract and upon repayment of the 
loan from tovernment funds coming throu.sh, properly coming 
through, Ajax to Time & Micro as a subcontractor, we say 
that every dollar which Ajax zot because tha’ contract was 


thwarted abate the damazes in this: case and they did set much 


money from Uncic Sam. Mind you, your Honor, they weren't 


| @warded this contract until October 11, 1966. Less than 


plus from Uncle Sam and I challenge the plaintiff to show in 


its record on its own case that it paid over ore penny of that 


$249,000 to anybody and that is why I say mitigation, no 


damages. Those are the reasons that I stand here and make 


to punitive damages are concerned, I regard it as little short 
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| 
2 | of ludicrous and so totaliy lacking in a factual record as 
| 


3 to require this Court certainly to take that issue from the 


* | 
© 4 | sury. 
5 | Thank you. 
| 
6 6 | THE COURT: Mr. Brill. 
74 MR. BRILL: If I may, your Honor, I would like to 
8 || reserve the discussion of the motion to amend the pleadings 
e | 
9 until the end of my response. 
Hi 
10 | THE COURT: Well, if you want to rearrange it, okay. 
© | MR. BRILL: Let's start out with the motion to - 
12 | dismiss all of plaintiff's three causes of action under rule 
a 13 | 50. I amrot here to give a closing statement, your Honor, 
| 
e 4 | or to argue what inferences -- 
1S | THE COURT: It's a motion and I think there are 
° 16 | Serious motions. Iam not going to deceive you. 
7 | MR. BRILL: Excuse me? 
} 
18 THE COURT: I said I think they are serious motions. 
” 19 | I didn't say I agreed with the defendant but I think the 
2% || motions are serious. 
21 || MR. BRILL: Of course, the point is, the question 
« ard ) 
| is 1s there evidence in the record, is there evidence which 
@ 2 | Supports the plaintiff's claim and from which inferences can 
“a |, diate oe 
e ce drawn to support it. 
e a4 
! THE COURT: In support of the complaint. 
| A-1724 
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MR. BRILL: Support of the plaintiff's claim, your 
3 Honor. 


THE COURT: In support of the complaint. 


MR. BRILL: That is the first question. 
| THE COURT: Is there some other source of Claim? 
7 | MR. BRILL: There is a pretrial orde~ which Mr. 


Stream conveniently overlooks which does amend the complaints 


and does state the plaintiff's Claim in more specific details 


10 | than they are stated.in the complaint. This is pazes 1 and 


& ll || 2 of the pretrial order, your Honor. As to liability the 


“ p Potente engaged the defendant which represented itself -- 
.* 13 | THE COURT: Where {s that, sir? 
. 14 | MR. BRILL: Paragraph Bl (1). 
| 

a THE COURT: It's merely the plaintiff's contention, 
yy 16 | Counselor. 

7 | MR. BRILL: Yes, your Honor 

18 | THE COURT: That is not a Stipulation of fact. 

19 | MR. BRILL: It's not a Stipulation. This is an 

2 | elaboration of the Plaintiff's contentions in this case. 

21 | THE COURT: I will assume that for the sake of argu- 

3 | ment and proceed. What is it here that offsets -- 


MR. BRILL:. The plaintire engaged the defendant 


| Which represented itself to be expert in the appraisal, auction! 


and sale of industrial machinery and equipment to make a 
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true and accurate app 
Owned by Time & Micro 
entering into a loan 
would be adequate sec 
On August l 
goes on, the plaintif 
to Know specifically 


and equipment would h 


| ceeds of at least $25 


THE COURT: 
yours. These are cont 

MR. BRILL: 
Plaintiff makes. 

THE COURT: 
motion g-oes not only 
4t goes to the facts 
the testimony to see 
forget that. 


MR. BRILL: 


|all, is what are the 


complaint and as the 


the pretrial order. 


744 

raisal of the machinery and equipment 
with wnich plaintiff was considering 
agreement if the machinery and equipment 
urity for tne contemplated loan. 
2. 1966, the pretrial order contention 

informed the defendant that it wanted 
whether at a forced sale the machinery 
ave sufficient value to assure net pro- 
0,000 
May I just interrupt this statement of 
entions. These aren't facts. 


These are the contentions which the 


All right. It's more than that. This 
to the complaint and its claims but 
and the Court its compelled to review 


_— 


if 1t supports the claims. Don't 


What I am attempting to show, first of 
claims. The claims are those in the 
complaint is amended and elaborated by 


Moreover, the claims even in the initial 


complaint filed in 1969 are not quite as Mr. Stream selectively 


read them to you, you 


r Honor. I would point out paragraph (b). 
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| THE COURT: Of what? 


MR. BRILL: Of paragraph 4 of the complaint which 
| Mr. Stream did not read. That is 4 (bo), your Honor. 


| Prior to the time that plaintiff and defendant 


| contract -- 
| 
1 THE COURT: Where is there any proof that plaintif? 


| loaned $270,000 to Time & Micro? 


MR. BRILL: Or arranged for such a loan guaranteed 


by plaintiff, your Honor. If and Only if an appraisal of 


| the oresaid machinery and equipment to Time & Micro which was 
| to secure such loan showed a value substantially in excess 

of the face amount of the loan plus interest and the expenses 
of liquidation which could reasonably be anticipated thus 


removing any substantial risk to Plaintiff in making or 


| guaranteeing such loan and then paragraph 5, defendant 

| undertook and agreed with plaintiff that it would make an 
appraisal of the aforesaid machinery and equipment to Time & 
| Micro in a careful, accurate, skillful, et cetera, manner 

| having in mind the particular purpose for which plaintiff 


|) Sought satd appraisal and render a report thereon. . 


| THE COURT: All right. 


MR. BRILL: Let me stop there for a minute because 


~*~ 
~ 
om 

Q 


that ts a quote out of the Original complaint as it was f 


| some six years ago. 
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The breach of contract claim is ot necessarily 

as Mr. Stream seeks to put into a very narrow, constricted 

path we are saying one thing in breach of contract. This is 

One way of viewing the breach of contract claim that the jury 


may accept. As Mr. Klein testified he told Mr. Thaler the 


purpose of this appraisal. In fact, Mr. Thaler's own testimony) ° 


5 


is that yes, he was told the purpose of the appraisal. It 
was to determine the collateral value of this machinery so 


that is the contract. 


MR. BRILL: The value, what it would be worth, 


would it be sufficient collateral of a loan of approximately 


THE COURT: Whose testimony was that? 


no dispute on ti.at fundamental point, your Honor. 


THE COURT: All right. I nave your point. 
MR. BRILL: I will read it to you from Mr. Thaler's 
deposition. 
If the defendant did not supply the proper type of 
appraisal for our stated purpose that is a breach of contract. 
That is a fundamental breacn of contract becasse it is the 


defendant's oblization to know what is the proper type of 


appraisal to supply once the client has stated its purpose. ~ 
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You will remember not only Mr. Sinclair's testimony but 
the very specific statements in the A.S.A., the American 
Society of Appraisers, principles. 

THE COURT: That is not law, though. 

MR. BRILL: No, your Honor, tut it is a statement 
of a professtonal society of which the dererdant, Mr. Thaler, 
Or the defendant's appraiser, Mr. Thaler, states right at the 
beginning of his own list of qualifications that he is a 
senior member of that society. Someone looking at that list 
of qualifications 1s entitled to expect that he will 
follow the principles and standards and ethical procedures 


of that soctety, your Honor. So that it its relevant to this 


THE COURT: It depends on what the contract was, 


MR. BRILL: Of course. I am saying under one theory -+ 


THE COURT: I am glad you say of course. 
MR. BRILL: Under one theory, your Hong, we have 


proved a contract which we are entitled to go to the jury and 


have the jury decide was that the contract and was it breached. 


Was the contract as follows, Ajax employed, engaged the defen- 


| dant to give us an appraisal which would tell us whether 
Zz Pp 


that machinery and equipment was adequate as collateral for 


| 
a loan of approximately $250,000. That is one possible contracti. 
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| There are 


mean? 


entirety, 


versions. 


value. That 


748 
others. 
THE COURT: One possible contract. What does that 
MR. BRILL: What that means, your Honor, is that 


BRILL: There is uncertainty as to what the 


COURT:- You say there is uncertainty? 


BRILL: A person can believe Mr. Thaler in its 


a member of the jury can believe Mr. Klein or the 


For instance, 


THE 


a < 


jury can delteve that it was something in-between the two 


was specifically as Mr. Klein testified. I asked Mr. Thaler 
to give us an appraisal, number one, adequate for our purposes 
to tell us whether & wouldt@ sufficient as collateral for the 
loan and to give us two columns of values for each specific 
item of machinery, the replacement cost and the forced sale 
is wnat Mr. Klein testified to. And the jury 


a well find yes, that was the contract. 


COURT: To give two types of appraisals? 
BRILL: To give two columns of values. 
COURT: Two types @ appraisal? 


BRILL: One appraisal with two different types 
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of values, yes, your Honor. 

THE COURT: Who said that, Klein? 

MR. BRILL: That was Mr. Klein's testimony. 

THE COURT: What was said by the defendants? 

MR. BRILL: Mr. Thaler said that he was ~ngaged to 
give only an appraisal of a plant as an in-place, fair market 
value in-place as a going concern. 


THE COURT: So there is at least a substantial 


| question of credibility for this jury to pass on, is that what 


you are saying? 


MR. BRILL: There is or the jury may well find 


| 
that the contract is somewhere in-between. There may be 


some common ground between the two witnesses. 

THE COURT: I don't know what that means, I am 
sure. 

MR. BRILL: I. ..weans that both witnesses testified 
tnat Mr. Klein told Mr. Thaler that he needed the appraisal 
to determine whether the machinery was adequate as security, 
as collateral for the loan. 


THE COURT: Here we have plaintiff testifying to 


| Ome thing and defendant testifying to another thing. You 


|are saying that the jury can come up with a third thing, 1s 


that it? 


MR. BRILL: I am saying the plaintiff -- icture, 
4 ¥ 
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if I may zo to the blackboard -- 


THE COURT: Never mind blackboard 


is not a primary school. 


MR. BRILL: Klein's testimony and 


and there is an area of overlap. 


THE COURT: So it could be anywhe 


MR. BRILL: The contract could be 


says, everything that Mr. Klein says contai 


circle or it could be everything that Mr. T 


THE COURT: In other words, you a 


that the jury compromise this thing? 


MR. BRILL: No, your Honor. The j 


which is the credible version. 


THE COURT: All right, as long as 


credible that is one thing. When you propo 


rail business here that is another thing. 


MR. BRILL: What I am saying is t 


not insist that the contract was -- th 


specific contract and that is all the jury 


THE COURT: I don't know wr t you 


He means God willing 


i 


something else. 


THE COURT: Please don't interrup 
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ned in this 


haler says. 
re suggesting 
to determine) 


ury has 


you say which is 


se some third 
nat the plaintiff 


at there was one 


can find. 
mean but go ahead. 


the jury will find | 


t, Mr. Stream. 


4 


S 2 a oe 


| 
| 
| 
| 
| 
| 


Go right on, Mr. Brili. 


\- MR. BRILL: Mr. Stream .isisted that the Only evi- 
b y 

| dence was that the Plaintiff’ asked for a "fair marke value 
appraisal” and tha the defendant received a "fair market 


| 


value appraisal." Well, your Honor, that is simply not whet 
the evidence shows. The evidence shows by Mr. Klein's testimony 
that he asked Mr. Thaler, and I repeat, he asked Mr. Thaler 
for several things -- 
THE COURT:-. That is if the jury believes Mr. Klein. 
MR. BRILL: But that is the issue in this motion. 
THE COURT: I don't think it's the issue. 
MR. BRILL: The issue is not whether the jury 


will believe Mr. Klein but the issue is whether there is 


| evidence to go to the jury. 


THE COURT: Some evidence. 
MR. BRILL: Mr. Klein testified that he asked for 


}an appraisal of the values which -- an a raisal showing the 
p Be cs 


| forced sale, the liquidation values of this machinery and 

jhe testifted tht he told Mr. Thaler that he wanted to have 
j4n appraisal as to what or whether the machinery would be 
adequate security as collateral for a loan. That is his 

| testimony to the original conversation on August 12th, to the 
joriginal contract. Now Mr. Stream says there is no evidence 


that Ajax got anytning but a fair market value appraisal. 
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| 
| Let's look at the evidence as to what 2x got. Number ore, 
| 
| 


* s ~ *; 
3 Mr. Klein testified he rece!ved 


we 


phone call on August 16th 
4 | from Mr. Thaler which !s the first time he zot the values 

5 from Mr. Thaler in which Mr. Thale: said the fair market 

6 || value or high side value, $900,000, forced sale value, 

7 || there it 1s the first time, forced sale value, $500,000 

| @pproximately. Then we get a telegram sent on August 18th 


which says the fair market value is approximately $900,000, 


10 | the in-place v*?.> which 1s something other than the fair 


li | marvet value is over $1,000,000. Then he tells us it ts 
onceiveble that the value could be less than 60 percent of 


13 this. And ne gives us additional assurances as to why 


4 that is so, as to why this is valuable machinery, confirming 

5 i his phone conversation. The jury, as Mr. Kiein, is entitled 

16 to draw the inference to read that telegram that certainly 

7 | tnconcetvable means any type of value, means any type of 

18 TRE of th's machinery and that includes the forced 

19 | sale value. In fact, the 60 percent of $900,090 ts almost 
identical to what Thaler told Klein the previous day on August 
16th in the phone conversation. Mr. Stream makes a big thing 


that Mr. Klein testified he never zot the liquidation values 


that he asked for, and that is true. But what did he get? 


He got again -- first of all, on August 23rd Mr. Louis wrote 
> i) =) 


he didn't say give us something new, all of a sudden we want 
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the liquidation value, the forced sale value. He said as 
"Mr. Klein d‘scussed with you we want tne forced sale value, 
|we want it spelled out the way we expected to get it. This 
| wasn’ ‘omething he was adding for the first time. Then 


| what iid’ Klein get after that? Did he Simply sit back and 


| Say yes, well, I got an in-place appraisal, that is fine, 


| everything is dandy? No. He called up Thaler and said 


| yOur appraisal is not in complete conformity with my 
j instructions, it doesn't give me the two values, two columns 


| that I asked for. He said, and this ‘ts his testimony, all 


| 


| Thaler confirmed the value to him at that point. Then the 


I got was a lump sum liquidation value of $500,000. And 


next day Klein spoke to Kriser on the telephone on August 
= and again he said you know there is some ambiguity in 
lenis appraisal, you are talking about its inconceivable thas 
jthe value could be any less than 60 percent of the individual 
Retains that we appraised, that people would pay premiums 
tor a individual pieces of machinery and equipment, that 
the equipment was practically impossible to obtain, that it 
pee subject to some Swiss trust, import restrictions, it 


jwould take two to three years to get the equipment, that, 


in fact, there was no other Plant in the whole country which 
jwas equipped the same way as this plant was. 


Even so, the next day on August 30th, Mr. Klein 


AL 139 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. = 791-1020 


© 


754 


spoke to Mr. Kriser and he said well, I am not quite sure. 


I nave a preliminary understanding with Time & Micro, 
and this is Mr. Stream's own point, that Ajax signed the 


loan and security agreement on August 18th but it could have 


| gotten out of that loan and security agreement, it could Have 


changed its mind at any point up to September 9th. So on 
August 30th Mr. Klein spoke to Mr. Kriser and he said can 

I go anead and guarantee this loan, is this a good appraisal, 
is it giving me what. I think it gives me, I don't have the 
individual liquidating values but at least can I be sure 
that the liquidation value as a whole is $500,000, that I 
car put my money up on this machinery anc Kriser says don't 
worry, we have done appraisals forbanks for collateral in 
the past, I will give you the names of some officers to 
talk to at some banks. In fact, I am going to send you out 
@ letter special delivery air mail talling you this 14 a 
sound and scientific appraisal, you can rely on it, you can 
be assured that ‘t's a sound appraisal. He did’: say this 


was a rush job, we don't know what it's worth b. t's based 


,on what you told us it was worth. He said go ahead, it's 


a scientific appraisal, rely on it. That is right. Mr. Klein 
never got the individual list of liquidating values that he 


asked for but his testimony is clear that he thought he got 


not only a liquidation value but assurances, repeated assurame 
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2 | that he could rely on those liquidation values. 


3 | THE COURT: He thought he gOt a liquidation value 


4 |lof each item? 
| 
§ i MR. BRILL: An overall liquidation value to assure 


6 | him that he could go ahead and guarantee that loan. 


THE COURT: Proceed. 


8 | MR. BRILL: Thank you, your Honor. 
S | That is in essénce the breach of contract claim. 
10 | As far as negligence, Mr. Stream said there is not 


ll j||a single fact, a Single statement in the enttre record to 


122 | show that there is. neglizence by the defendant. 
Ps 


13 | THE COURT: Let me ask you this: if there is no 


4 foreach of contract, can there be negligence? If so, why? 


15 ||Well, I asked you a question. 
| 


e 16 | MR. BRILL: I am attempting to answer the question as| 
Ww | best I can. | 
18 | THE COURT: I am not goin; to rush you. Take your 
e 19 | time. , 
20 | MR. BRILL: I can think of some circumstances under 
° 2) are although it's unlixely that the jury would find the | 4 
| facts to be the same, there could be negligence without a breach 


of contract, your Honor. I don't know if you want me to go 


© 
a a a 


| Into all the permutations. 


THE COURT: It's no p rmutat.on, it's a single basic | 
pe <4 
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question, counselor. 


If there is a compliance with the contract can 


| there be neglizence? 


MR. BRILL: Yes, there can, your Honor. 

THE COURT: I can't understand you but ZO ahead 
if that 1s your best answer. 

MR. BRILL: There can because let us assume that 
Mr. Klein said to Mr. Thaler we want this appraisal to know 
whether the Machinery is adequate as Collateral for a loan 
and we want to have a fair market value in-place appraisal 


and Thaler says to nim fine, we will ceive you a fair market 


value in-place appraisal. So the Jury might find the contract 


specifically called for fair market value in-place as th 
type of value which was to be supplied. 
THE COURT: And it wasn't supplied then? 


MR. BRILL: No. They may find that that was one of 


| the values which was Supplied, yes. But they may also find 


that by failing to define the values which were Supplied, by 
failing to tell Mr. Klein that this appraisal would have no 
use to him for the purpose which he stated to Mr. Thaler in 
fact going beyon that, that by making affirmative Statements 
in the appraisal report as to the demand, the scarcity and 


the value of this macninery, that by that negligence the 


| Plaintiff was misled and relied on the appraisal despite the 
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| 
| 
| 
} 
| 


fact that perhaps under a narrow sense the defendant might 


bse Supplied -- 
THE COURT: Doesn't that relate to misrepresentation? 
MR. BRILL: Yes, and itt also relates to negligence. 
THE COURT: It rides on two horses. 

| MR. BRILL: Both causes of action, that {ts right, 


yOur Honor. 


| THE COURT: That is what you say. 
MR. BRILL:- That is what I am saying. | 


THE COURT: I understand your point about the 


} mMegligence. Go ahead. 
MR. BRILL: If defendant -- let me put it this way, 
I think this may be an easter way to put it. If defendant 


j had sent back an in-place appraisal Saying here it is, 


an in-place appraisé., this is only good for the value of 

| this plant as an operating plant, it doesn't give you liquida- 
tion value, we are not going to make any representation as 

to what the minimal conceivable use of what the equipment 
might be over the next two years, we are not going to make 
any representations as to what people might pay for this | 
machinery as used eouipment because all you are getting is 


the equipment in-place as an Operating, going concern -- 


THE COURT: What do you claim was the contract as 


to the appraisal? 
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The fundamental cOntract was very 
3 Simple 
4 | THE COURT: State what it was. 
| 
| 
- MR. BRILL: The contract was Industrial Plants 
| 
6 Corporation was retained to do an appraisal of the machinery 
7 | and equipment tn the Time & Micro Plant to determine whether 
| 
8 | or not that equipment would be adequate as security for a 
9 j +0an guaranteed or made Dy Ajax in the amount of some $250,000. 
” THE COURT:- That is what you Say the contract was? 
11 | MR. BRILL: Yes That is the basic contract, your 
2 |i Honor. 
S| THE COURT: Go on to the next point. 
us MR. BRILL: So what ts the neglizence in the record? 
| 
15 I" think it 1s really contained in the testimony of Mr. 
" Pie If you believe Mr, Thaler, it's not argument over 
ly jj 
|| what he did, it's an argument Over whether he could rely 
| 
4 | on Ajax. He testified that all he did really was copy 
19 || a = 
| Values from the Hirschmann report. 
0 
| THE COURT: Tf think you are mistaken there, counselor} 
| 
21 . 
| MR. BRILL: All he dt WaS look at the machinery, 
oo | 
| this ts tn his deposition, he looked at the machinery, he 
23 | ee 
| COmpared the machinery to the list On the Hirschmann report, 
4 | 
;ne looked at it to see whether 1t was tn good condition and 
25 | 


if so he increased the value on the Hirschmann report or made 
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| point. But when it's not of his own KnNOwledze he has to 
| state what it's based on 

THE COURT: He has to state the source of his 


| Making of statements without suffictent reason 


knowlecce, all the source? 


MR. BRILL: The source of the information which is 


not part of nis expertise as a professional appraiser, your 


Honor. 
THE COURT: That is in this starderds of the organiza- 
tion. 
MR. BRILL: Yes, and in Mr. Sinclair's testimony. 
THE COURT: I don't think that is determinative. 
| 
Go ahead. | 
MR. BRILL: And the other elements of fraud, your 


Honor, that the defendant intended to induce the plaintiff 


to act on its representations by Mr. Thaler's own testimon 
y 


| 
once again and that the plaintiff relied on tnese representations 


(D 
ue) 


and we have already talked about reliance. As we brtefed to 


need 


this Court several weeks ago this intent 


| 
intent, an evil intent, it can be an inferential intent 


based on representations made as to the truth of certain 
p 


Statements. 


THE COURT: What do you mean by inferential 


MR. BRILL: intent 


An 


to believe 
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in the truth of those statements. 


MR. BRILL: We have shown that Mr. Thaler had no 
sufficient reason to believe in the truth of those statements 
which he made in his appraisal report. 

THE COURT: All right. What ‘ts next? 


MR. BRILL: Remember, the claim here ts that he was 


told he could rely on the Hirschmann report and Mr. Haakenson. 


Mr. Klein testified very specifically he told Thaler not to 


rely on the Hirschmann report and not to rely on Mr. Haakenson. 


So tl ts a direct clash of credibility for the jury, your 


THE COURT: That may be. 


MR. BRILL: The last issue I want to address myself 


to before this rule 15 (b) motion 4s the question of mitigatio 


of damazes, your Honor. 

Mr. Stream today has said that this government con- 
tract, this $3,000,000 contract is the only reason that Ajax 
entered into the loan and security acreement with Time & 
Micro and so, therefore, a equals c, everything we sot from 
the government when the government terminated this contract 
is, therefore, applicable to our losses based on their 
neglizence. First of all we will show that this contract -- 

THE COURT: I don't think he said that. 
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MR. BRILL: Well, I believe I took down 
| Ajax relied on the government contract and every 


|} which Ajax got because the contract was thwarted 


damages in this case. 


i} 

| 

THE COURT: That is an entirely different thing 
i} 


| than the way you phrased it. But ZO ahead. 
MR. BRILL: 
| Ajax got.a government contract in October, 1966. 
THE COURT: 


How much was it? 


MR. BRILL: $3,000,000. 


| $150, 000. 
MR. STREAM: That is not so. 
MR. BRILL: That is so. 


MR. STREAM: The documents in 


| ajax Claimed 10 percent on its profits. 
| 
is mot what the evidence is. 

MR. STREAM: 
why I argue a criminal fraud. 
THE COURT: 


profits were or could have been. 
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4 


Your Honor, the evidence shows that 


That the expected profits 
would be -- and this is a matter of common KnOwledge even 
if it were not in evidence, it's the first fuse contract, 


the expected profits over the life of the contract were about 


evidence show that 
MR. BRILL: That is what the documents show: but that 
Ajax filed a false claim and that is 


There wasn't any proof of what the 


_ 


0°® 


© 
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jq/ift 
MR. BRILL: Fine, I won't debate th 
THE COURT Don't then 
J 
MR. BRILL: We will let the jury 
| 
THE COURT: Just argue this question 
MR. BRILL: In August 1906, there 
| contract, your Honor, there is no signed 


THE COURT: 


MR. BRILL: 


MR. BRILL: 


make this decision. Was it worth 


On the possibility that sometime 


Is it going to invest $270,000 of 


THE COURT: Time & Micro 


A-1744 


H| THE COURT: Assume it was. 


h 


aa 


tnere is no proof of any contract about 


MR. SRILL:- Yes, your Honor, 


ad a 


4 
+ 


It came in October. 


- 
7 


n 


no 


government 


did 


a4 
es 
- B 
9 

4 
tia 


money 


when it doesn't have a government contract? 


very 


Possibly so but Ajax st 


vesting th 


|} even at ten percent as Mr. Stream says 


4 
+ 


s 


| we might have gotten a $3,000,000 government 


2of 
2 oY 


| poss:bility of Time & Micro as a subcontractor 23 


to 


government 


contract, 


Ajax is faced with a business decision. 


have a 


t that point 


important 


{11 


46 
-s 


sometime 
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contribution to make to the fulfillment of this contract. 


had -to 


$270,000 


in 
1m 


October 


contract which 


0,000 back to us. 
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nN 


In August, your Honor, we wanted to know whether our investment) 
3 |) was safe, not if we got the <overnment contract but if we 
4 didn't get the zovernment contract. What would have happened 
5 || 1f we didn't zet the sovernmment contract in October? That 


6 ids why Ajax wanted the appraisal. If Ajax got the appraisal 


~“ 


clearly Time & Micro would have been a zOing business once 
8 ||again and Time & Micro could have obtained refinancing or 
9 | could have obtained a turnover of the loan. That wasn't the 


| 
10 | issue back in August. Until the whole notion that Ajax 


ll |iwas relying on the government contract and, therefore, the 


12 |money which we received at termination of the contract abates | 


3 || our damages in this case ts simply absurd and ridiculous, 

4 | your Honor. It makes no sense. 
} 

6 | THE COURT: You have expressed yourself on that. 


16 |} Anything else? I am going to let Mr. Stream reply. 


re ae MR. BRILL: Yes, your Honor, a few mint-es On the 
18 |rule 15 (b) motion. Before trial your Honor ruled that the 
|defendants request to amend the answer at that time would not 


20 |be allowed and so Guring this trial there has been no evidence, 


2 jand I have not been allowed to ask questions nor has Mr. 
| 
22 | a 
| Stream about the reasons for Mr. Klein's payment of the fee 
© 23 4 io 4 rod =  \ 4s 
}Or about his understanding of all aspects of the appraisal 
e 
aA wnich he received. 
= 23 | . ; 
THE COURT: I don't understand your statement. You 
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lst on. 

THE COURT: You knew what the appraisal was, didn 
you? 

MR. BRILL: Yes. 

THE COURT: You knew what the appraisal was for 


BRILL: 


forced sale wasn't had 


I don! 


afterwards. 


was made. 


All right, are you throuzh now? 

MR. BRILL: That its all I have to say. 

THE COURT: All rifht, Mr. Stream. 

MR. STREAM: I have a brief reply. I am disturbed 


by an approach which counsel 
Y 


motions but which he evident 


and I put him on fair notice 


in arrest of the statements 


I think it already occurred when the 


nad had and 


ct 


5, tha s what we 


a. 
it) 
ry 
@ 
oO 
ct 
< 
~ 
& 
ct 


eh 4 ie F p 
t think it occurred that lon 


in Opposition to my 


ly intends to attempt tomorrow 


that I intend to make a motion 
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was breached in that the plaintiff didn't provide a fair 
market value appraisal. That its what the complaint says. 
THE COURT: Where is that in the pretrial order? 
MR. STREAM: All the pretrial order does is raise 


|} a sertes of contentions. The plaintiff's claim that it did 


mot get a fair market value appraisal because fourteen months 


later at a forced sale at public auction the values weren't 


there. That is like mixing apples and peaches. They are 


sxe different creatures. Here i!s what troubles me most. 
[Tere the fact that the plaintiff is now going to &tempt to 
lengraft into that complaint a totally different creation 
lor nh*‘s own ingenuity during this trial. He is going to .efer 
c @ phone -call during which he says that Mr. Klein by his 
testimony heard from somebody named Kriser that the forced 


liquidation value was $500,000 and he is go‘ng to try and 
= z 


| 

| point Out that Mr. Kriser says co ahead with it because -- 
| gO ahead wth the Guarantee because the forced liquidation 
| 

| value is $500,000 when the fact its that those conversations 
are entirely outside of the issues of this case. This is 


not a suit for misrepresentations made generally. The 


misrepresentations alleged in the complaint and in the pre- 


trial order deal with the failure of the defendant to disclose 
|; that its fair market value appraisal was not conducted tn 
accordance with certain sequences and chronologies and in 


A-1747 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. = 791-1020 


“_ 


~ 


~ 


13 


l4 


15 


19 


R 


conformity with certain standards which he says, that is to 


- M 
| Say mr 


Klein says and his witnesses as an expert says, 


should have been observed. Tnis fraud is a fraud in connection) 


is alleged 


appraisa 


. 
i. * 


to be in connection with the preparation of the 


It is not a fraud in extraneous statements made 


by Mr. Kriser to the plaintiff and if he gets up tomorrow 


that his 


with all the 


this case. 


jand he attempts to claim that he relied upon assurances and 


client relied upon statements I am going to object 


its - didt 


is did the 


venemence at my command. That is not the issue in 


The issue in this case is did the plain*’ff break 


he defendant break its contract. The second issve 


efendant commit fraud by representing itself 


to be experienced when it wasn't. The fraud is not that he 


got a misrepresentation from somebody after the appraisal 


was rendered. That is not a proper issue for this Court. 


That is 
part in 
if he ma 


why 


this 


wee 


kes 


I didn't mention itt in my motion. It has no 


case. I repe I put counsel on notice that 


t' at as a point I am zoing to stand up, interrupt 


his summation and he will hear a ruling from the Court. 


lentitled 


MR 


THE COURT: You don't need to respon 


mor 


- BRILL: I would liketo respond to that. 


a 


- BRILL: I intend to respond now ratner than 


ning in font of the jury, your Honor. I am 
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THE COURT: You will have to wait at least until 


| 
bs gets through. 
MR. BRILL: Aft2r he is done, your Honor, yes. 
THE COURT: You are not going to interrupt him. 
| He didn't interrupt you. 
| MR. BRILL: I don't know about that. 
MR. STREAM: I will remark at this Court's patience 


at the most contumacious conduct which I have ever seen in 


| 
pf years at the bench. It's a good thing I am not sitting 
ta the bench. I would know hor to handle that kind of 
| interruption both of the Court and of counsel. 

I don't think I need to go beyond that. I have 
made my statement. Councel made a summation irstead of an 


answer to an argument. He is arguing dribds and drabs and 


the fringes of facts wnich don't develop sufficitnt substarctial 


to meet the narrow issues which the plaintiff created by 

its own complaint. He stands up here and he has the temerity 
to argue that his complaint doesn't mean a thing, it's been 
amended and extended by a pretrial order vw ich does nothing 
jor the sort. All it does is state contentions of evidentiary 
[ratures. It does not alter the allegations of hts complaint. 
| 


| He said in his complaint that the plaintiff sought a fair 


| market value appraisal and he gut it but that the values 
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auction and the Time & Micro facilities were sold for r 


That is a total non sequitur. 

THE COURT: All right, you may reply -- 

MR. BRILL: Two short things, your Honor. Nu 
One, if Mr. Strram is now contending some several years 
the pretr.al order is signed that it doesn't amend the 
complaint, that our contentions in that pretrial order 
nothing to do with this trial I simply move our compla 
amended to compiy with the pretrial order as indeed we 
acting under througn the whole first trial and through 
trial. Secondly, one of the issues in this case which 
Stream has raised is reliance, whether or not we could 
on their appraisal. If one of their officers tells us 


ahead and rely on the appraisal then that is relevant, 


| Honor. That is relevant to our reliance. 


THE COURT: Are you through now, Mr. Brill? 

MR. BRILL: That is it, your Honox. 

MR. STREAM: Nothing further. 

THE COURT: This isrm't something easily deter 
I want all the exhibits, please, now from both sides. 


You gave at me as if 1 am asxing for something like a f 
gz o 


MR. STREAM: You have the defendant's exhibit 
MR. BRILL: I have a motion of my own. 
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if you have something at this point. Your case has ended. 
| YOu can't make any particular motion unless it's a motion 
| for a directed judgment and that is most unlikely. 


MR. BRILL: I will reserve my motion until the 


|) close of defendant's case, your Honor. 
THE COURT: That is proper. 
MR. BRILL: I gave those exhibits to you without 


checking through them, your Honor. 


THE COURT: Check through them to see if they are 
here. 
1 MR. BRILL: May we have a ruling on the special 


| verdict, your Honor, before the summation? 


until I pass on these motions. Why should I? I will give 
it to you before .ou start your summations. 
MR. STREAM: Have a good evening, your Honor. 


THE COURT: Thank you, str. 


THE COURT: What motion do you have? State it now 


THE COURT: I am not going to be forced to do that 


(Trial adjourned to October 21, 1975, at 10:00 a.m.) 


to 


~ 


VS. 


INDUSTRIAL PLANTS COR 


P. 


October 21, 1975 


9:45 a.m. 


(In open court - jury not present) 


THE COURT: 


Good morning 


» Zentlemen. Aft 


- 


780 


1900 


er some 


considerable deliberation and some study I have come to the 


following conclusions with respect to the motions made by the 


| defendant yesterday. 


The first 1 


upon the ground that 


nm substance 


the plaintiff 


sufficient evidence to support th 


’ 


itself 


-- and if you don't 


hear me 


s the motion tod 


+ 


has failed to pr 
The c 


at any time plea 


up -- the complaint itself filed on May 5, 1969, in 


4 (a) alleges that on or about ‘August 12, 1966, "In 


ismiss 
oduce 
omplaint 
se speak 
paragraph 


contempla- 


tion of a prospective loan and security agreement with Time & 
F Y 3£ 


Micro Instruments, 
after termed Time & M 


contract 


in New York with 


Inc., of Strasburg, 


icro, the pla 


defendan 


agreed to appraise the machinery, 


and to advise 


parties 


and report 


to plaint 
stipulated t 


and in 


Pennsylvania 


intiff entered in 


equipment of Time 
iff the 


hat 


true value 


» herein- 


to a 


& Micro 


thereof." 


Li) 


_ 


13 


14 


19 


21 


| telesrapned to plaintiff its preliminary report, that is that 


| dispute. These stipulations so agreed upon including items 


in respect to the following: one, orianization of the 
corporate planning for the corporate defendant. Two, that 
the matter exclusive of interest and cost exceeded the sum 
of $10,000. 


Three, that the defendant held itself out to 


| Plaintiff and the public that it was 2 firm which was in the 


business of, an expert in the appraisal and auction sale 
p 


| Of industrial machinery and equipment and related merchandise. 


Four, that Jesse Thaler was an officer of the 


defendant who made industrial machiner, appraisals in 
Pp 


behalf of defendant and was a member of the American Society 
of Appraisers. 


Five, that the plant of Time & Micro was located 


|}at Strasburg, Pennsylvania. 


~ 
} 


Six, on or about August, 1966, the defendant 


@ program Or that a telegram was not received but sent 


on seid date. 
Seven, that on or about August 19th defendant mailed 
to plaintiff a detailed appraisal report. | 


Eight, that on or about November 10, 1966, the 


|| Plaintiff paid to the defendant the sum of 4,422.71 for 


| defendant's fees, see I believe Exhibit E. 


. he 


tm 


ia ae ie 
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Nine, that on or about Ausust 10, '67, an auction 


| of various pieces of machinery and equipment of Time & Micro 


| were held, that this auction was publicized and’ advertised 


by defendant, that the proceeds thereof on that date were 


$114,278. 


In opposing the motion by defendant the plaintiff 


contended that, "By the pretrial order the Pleadings were 
| agreed to be deemed amended in accordance with the framing 
of the issues in this action in paragrapn 9 of the pretrial 
| order, from which I have read you. 

i The Court nas carefully considered this motion of 


the defendant and is forced to the conclus‘on that it must 


consider not only the complaint itself which may be somewhat 


5, 


|of the proof based upon certa'‘n allegations with respect to 


Dreach of contract, negligence and fraud is denied. 


Secondly, a motion has been made with respect to 


I have seriously considered this motion 


| 

} 

— of contract. 
| 

bigs it is my belief that the complaint is in effect amended 
| 


| by the pretrial order and 1s consequently, in my judgment, 


sufficient. I further believe that it cannot be said that 


plaintiff has failed to produce any proof with respect to 


| the alleged breach of contract and, therefore, this 


jury and the motion its denied. 
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| Sparse but the pretrial order as hereinbefore quoted. According 


ly, the motion of the defendant with respect to the sufficiency) 


- 


g F B RB 


Now as to negligence, the question of. negligence, 


| Jq/1f 783 
| 
| 


in my humble opinion, is completely merzed in the alleged 
breach of the contract. If there is a contract to do a certain 
thing and the contract has been fulfilled negligence !s 


immaterial. On the other hand, if the appraisal has been 


| SO negligently performed that it does not meet the requirements 
| Of the basic agreements then the contract has been breached. 


The complaint insofar as it alleges negligence separately 


| is dismissed since negligence is entirely incorporated in the 
| question of the fulfillment of the contract itself. 

Now I come to fraud. The defendant has mved to 
dismiss this claim or count of fraud. The elements necessary 
| im order to prove fraud are as follows: 


One, that the defendant made a representation of 


@ material fact to the plaintiff. Second, that the said 
representation of a material fact was false and was known to 


be false by the defendant or was made by defendant recklessly 


| Without knowledge as to its truth or falsity or without any 
reasonable basis to believe in its truth. Three, that the 


| defendant thereby intended to deceive plaintiff. Four, 


that the plaintiff believed and justifiably relied on said oF 


representation and was reduced by it to guarantee a loan to 
Time & Micro or by Time & Micro. Five, that as a result of 
the reliance of plaintirr upon said representation of defendant 
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plaintiff suffered pecuniary loss. 


To permit the charge of fraud 


that standard has not been achieved and, 
cause of action, 
must be and is dismissed. 


This motion relates tothe moti 


to the defense of waiver. 


| denied the application of defendant to a 


raise this defense of waiver. Here the 


any defect in the appraisal. Rule 15 (b 


follows: when issues not raised by the 


|The Court is of the opinion that this has not been 


784 


to Z0 to the jury in 


| this case, I conclude that the Plaintiff’ must have proved 
|}each and all of the aforesaid evidence by clear and convincing 
evidence. The standard of proof is different than the ordinary 
|} civil action. It is not the same necessarily as a criminal 


action but it is zgreater than the Ordinary civil action. 


done, 


therefore, this 


that is the cause of action for fraud 


On of the defendant 


| to conform its answer to the proof, particuarly with respect 
As part of the pretrial conference 


held by this Court on or about October 14, 1975, the Court 


mend ‘ts answer to 


defense raised was 


| that the plaintiff by paying for the appraisal has waived 


om 
QO. 
oO 
"I 
m 
a 


) of the F 


Rules of Civil Procedure provides in pertinent part as 


pleadings are tried 


lby express or limited consent of the parties, that is throuch- 
y I 


out the trial, they shall be treated in 
they nad been raised in the pleadings. 
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pleadings as may be necessary to cause them to conform 

to the evidence and to raise these issues may be made upon 
motion of any party at any time, that its where there has 
been a consent to the evidence which has been !nser*ed with 
respect *o this, in this !nstance, waiver. Under this rule 
the issues which are to be waived by the amendments and 


the pleadings must be deemed tc require expressed or implied 


|eonsent of the opposing party. Here there was no consent 


to trial of this issue by the plaintiff nor in respect to 
any questions or testimony in reference to the same 
elicited by the plaintiff during the plaintiff's case or 
by, in fact, the defendant. 

Consequently, this motion must be dented. 


Mr. Stream, are you going to put some proof in? 


MR. STREAM: Your Honor, depending upon the outcome 


|}of the motion that I am now going to make -- 


THE COURT: You got another motion? 

MR. STREAM: Yes, on the basis of the decision of 
this Court I have a motion which briefly stated is in the 
nature of.a motion to arrest counsel from certain references 


in summation. In view of the fact, your Honor, that 


ct 
~ 
~ 
“ 


lawsuit will go to the jury on a composite question of 


| breach of contract -- 


THE COURT: I shall later, not at this moment, but 
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|appraisal isn't that 


than counsel seems to be using. 
TH IRT: That will be helpful. 
MR. TAM: reliance, your Honor, 
| an issue which in my summation from the 
iff's course of conduct. What ject to here w~ 
nce to assurances on the part of the defendant. 
THE COURT: W‘1l you please sit down. I hate 
‘to have to do this but you interrupt Mr. Stream repeatedly. 
MR. BRILL: i¢ not say a word. The record 
| reflects 
You stood up as if you 
‘talk. Be seated until 
MR. STREAM: 


by counsel in summation 


| defendant which were really of the character of assurances 


Or representations and that is what this Court has ruled 
upon. 

THE COURT: That is my order, too. 

MR. BRILL: I respectfully move at this time 
further for reargument of your ruling on these motions with 


| respect t h h ause of action. 
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| yesterday and I am not going to open it up now. I have de- 
nied your motion. 

What about the third point? 

MR. BRILL: There was no third point. 


l THE COURT: There are two points. I have decided 


| what you should do or not do. 

Mr. Stream, are you going to enter some proof? 
MR. STREAM: May I have a minute, your Honor? I 
| don't believe in light of the results that I am going to 
‘put anything in. 

| THE COURT: Decide that. 

| Will you be seated, please, you aren't addressing 
|the Court. I hate to treat this like a Sunday School or 

| 

| nursery school but sometimes I have to. 

MR. STREAM: You. Honor, I have elected with the 
|Court's permission to limit the defendant's case to the 

| Statement before the jury of several of the admitted facts. 
| THE COURT: Are you presenting any evidence? 

MR. STREAM: No testimonial evidence. 

MR. BRILL: These admitted facts are not before 


the jury until they are introduced into evidence. 


an | 


MR. STREAM: That is pre:isely my position. 


| going to put them befor 


ft) 
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THE COURT: That is denied. You had ample opportunity 
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COURT : 


Mr. Brill. Obviously 
comment on what has 
why you 


MR. 


PRILL: 


TH 


asa 


COURT: 


What else tis 


MR. BRILL: 


MR. BRILL: 


verdict on the breach 


BRILL: 


: wer. 
MR. BRILL: 


motion I 


strike 


ithe record the three e 


has 


foal 
Ae VN 


MR. BRILL: 


were admitted 


deer, 


there? Anymotion 


This one more 


could possibly make, at 


I don't 


any attorney -in 


sound off on that score. 


I amon 


t sounding 


I am glad to 


I do have motions, 


want any m 


made Sy th 


ore 
tne 


Stated by witnesses. 


off on 


e 


re summation. 
of this nonsense, 
summation may 


I don't know 


have your admission. 


plaintiff? 


vour Honor. 


State what they are You may proceed. 
At this point I move for a directed 
of contract cause of actio 


COURT: Denied. 


move most 


this po 


the defense of mitigation of dama 


xhibits, B, G 


s< 
oO 
c 
" 
a | 


easons. 


4 
+ 


documents and that 


quote your Honor's 


seriously than any 


nt that your Honor 
es and strike from 
which the defendant 


introduced subject to your Honor's ruling on October 15th. 


evidence 


van 
TuLing, 


i) 
e . 


te 


13 


l4 


16 


18 


21 
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subject to a later connection being made by the defendant 


|with respect to payment as may show a valid claim of Ajax 


against Time & Micro arising out of the payment by the govern- 
ment to Ajax on behalf of Time & Micro. Your Honor, the 
only evidence which defendant has submitted, the only evidence, 
does not show any such payment to Ajax on behalf of Time & 
Micro. The evidence is three documents, your Honor, only 
three documents. The first one which I believe ts Defendant's 
Exhibit B is a termination proposal or s2ttlement proposal 
or clain made by Ajax on or about May 7, 1967, submitting 
a claim of approximately $399,000 to the U.S. Government for 
termination of this fuse contract. That is Exnibit B. 

THE COURT: What about G? 

MR. BRILL: I am talking about B. 


No claim on behalf of Time & Micro was contained 


|in that document, your Honor. 


Now Exhibit G is a settlement proposal submitted™ 
on or about December 9, 1968, on behalf & Time & Micro for 
some $65,000, just a claim, your Honor. Finally, the only 
other document, the only other proof submitted by defendant 
on this issue, Exhibit I, is a final settlement proposal re- 


flecting a total payment of Ajax of some $250,000. Nowhere 
cs y - 


in any of the documents which defendant has submitted, and 


defendant has had ample opportunity to pick and choose what it 
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wanted to submit and the proof which it wanted to submit, 


received anything on behalf of Time & Micro's claims and 


it is defendant's burden of proof on its affirmative defense 
ect specifically to your Honor's ruling 
that these payments be connected up in some specific way 
to receipt of Ajax by monies on behalf of <ime & Micro. 

THE COURT: Have you finished your argument on 
this motion? I don't want any return. Have you finished your 
argument? 


MR. BRILL: Just one moment. 


up again after a decision is made. 
MR. BRILL: Furthermore, not only is there no 


hat anything was received on behalf of Time & Micro 


a 
me 
° 
= 
we 
2) 

wR 
ct 


@ 
oO 
re 
3 
i 
ct 
+> 
UN 
ey) 
ct 
~ 
2) 
~ 
oO 
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but in support of this specific defens 
damazes, rot failure of mitigation, there is no proof that 
Ajax kept any of the money, even if there were proof that 
it received money in tehalf of Time & Micro. 

THE COURT: I think the contention is that they 
should have kept some money. 

MR. BRILL: The contention originally was that we 
received sums of money on behalf of Time & Micro and we should 


.ave kept some of that money. That was your Honor's ruling 


1 | jq/lf 795 
2 as I read it to you on October 15th. But as I said 
| 
3 | the proof fails to establish that. | 
4 THE COURT: Finish up your argument fully and s 
5 | completely and stop. 
6 MR. BRILL: At this time I move that the issue | 
7 | of mitigation beeliminated from the jury's consideration in 
> | this lawsuit. 
8 THE COURT: As a defense? | 
10 | MR. BRILL: As a defense and further tht the | 
11 defendant be instructec to refrain from any comments to | 
B | these payments or to these exhibits in its summation to the | 
13 | jury. | 
” THE COURT: I am sure tht if it's eliminated he | 
e 6 won't refer to it. ! 
i | 16 | Any opposition? | 
ad MR. STREAM: Yes, your Honor. To begin with, 
, | 
° 1B counsel errs when he assumes that the defendant's case is in. 
|| The defendant's case hasn't started yet. 
e ais MR. BRILL: I thought the defendant's case was in. | 
= | That is wny I made the motion. 
[ si | MR. STREAM: The defendant's case is not in until | 
as 
a 7 I offer as proof certain admissions of fact which are | 
OC " Stipulated to be admissions of fact. | 
e ” | THE COURT: In other words, you are ‘esting. 
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MR. STREAM: I am not resting, your Honor. 

THE COURT: You may put in whatever is appropriate 
proof. 

MR. STREAM: I will accept the challenge of the 
motion anyhow. Counsel ts also in error when he expresses 
the view that it is a defendant's burden to prove mitigation 
of damages. It is not. The cases with which this Court is 
well familiar indicate that it is an element of the plain- 
tiff's case and it is the unremitting burden of the plain- 
tiff to prove each and every element of it» case including 
financial loss, which is damage. So we don't have the burden 
of doing anything except raising the issue. 

Insofar as these three exhibits are concerned and 
our entire defense is concerned, our position, as I have 
stated on three occasions, is that Ajax in entering ints 


this cuarantee transaction, your Honor, relied not upon tne 


appraisal of Industrial Plants but relied upon the forthcoming 


$3,000,000 government contract. I will argue that to the jury 


at the right time. I submit to this Court that if the Indus- 
trial Plants appraisal had come back with blank sheets 

Ajax would have gone ahead with this guarantee in order to 
protect its $3,000,000 contract. In light of that, your 
Honor, I mean to point out that Ajax having entered i..to a 
guarantee to help make Time & Micro ready for this government 
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contract, I say, they worked out this loan to provide Time 


& Micro with start-up funds. 


contract was secured 


might add that Time & Micro wasn't even engaged as a sub- 


contractor until December 11, 1966, 


it was 


| 
| 
ror 
| 
| 


Less than 60 days after that 


terminated by the government. I | 


before contract termination. 


In light of the fact that counsel and the witnesses 


all conceded that you can't have subcontracts until you have 


less 


than two weeks 


a prime contract, we take the position that we can argue to 


this jury, and we propose to argue to this jury, that when 
Ajax put a claim in for close to $400,000 claiming damages 
in contract termination and turned around and got back from 
the government $259,000 -- $149,917, it not only recovered 

the amount of its guarantee, 
for a considerable sum of money. 
belongs before this jury, 
the fact that the plaintiff fully recovered its financial 


loss and that is the reason that defense was asserted and that | 


not as to the fleecing but as to | 


is the reason those exhibits are ir. 


THE COURT: 
briefly? 


MR. BRILL: 


t) any remarks which Mr. Stream might make as to fleecing | 


the government or ripping off the government. 


4 


Do you want to reply to all of that 


Yes, your Honor. 


’ 
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That 


is an issue which 


I take extreme exceptian 
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THE COURT: Argue the motion. I am not ruling on 
his remarks. 
MR. BRILL: If any such remarks are made during 
summation your Honor immediately shoule@ instruct the jury not 


to pay attention to them. 


THE COURT: It will be determined as to whether or 


not your mot‘on is granted. If the motion 1s denied naturally 


he is allowed to speak as to what may sustain his contention. 
That is basic and that you should have learned in law school, 
if I may say so. I am not criticizing you. You have done 
very well in th’s case, which I understand is the first 
jury case you have ever tried. 

MR. BRILL: Thank you, your Honor. It has been 
difficult at times, I do confess. 

THE COURT: It always !s when you start in. 

MR. BRILL: Your Honor, I made this motion under 
the understanding that Mr. Stream had put in his case. 

THE COURT: You may make it again after whatever 
proof there is. 

MR. BRILL: I would reserve this reply. 

MR. STREAM: I don't want any delays. 

Your Honor, I tell you right now and I tell counsel 
right now, and I might as well say it now because we are 


going to have much flak if I say it later on and some more 
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admissible. 

MR. BRILL: May I respond, your Honor? 

THE COURT: Not yet. Let me read them, please. 

First, do you coMmtend that none of these admissions 
may be stated to the jury? 

MR. BRILL: Yes, your Honor. 


THE COURT: What kind of doctrine is that? 


MR. BRILL: On the grounds of relevance, your Honor. 


Tne facts are admitted to be true but not to be relevant 
to this lawsuit. 

THE COURT: Does it say that anywhere? 

MR. BRILL: This was a reservation made, the 
reservation is within the rules. 

THE COURT: Where is it stated? 

MR. STREAM: Counsel expressed that view before 
we amended our answer to include the defense of mitigation. 
Nothing can be more relevant to a defe..se cf mitigation than 
to show the very payments which lie at the root of that 
defense. And those payments, your Honor, total $249,917. 
Counsel is protected by the language in the first admission, 
I think it was number 13, which says that the plaintiff 
received that money not only for itself but for all 
of its subcontractors. So no one is flimflamming tnts jury. 


MR. BRILL: That is exadly what is going on if I may 
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THE COURT: You don't need to make any such insult- 


“a 


ing remark to Mr. Stream. This is a lawsuit, not a duel. 

MR. BRILL: Tt is an attempt to confuse this jury. 

THE COURT: It's an attempt to state the position 
of the defendant and that is always relevant and the Court 
must listen and I don't expect to have any side remarks 
such as you just made. 

Argue the law of this thing and the facts, what- 
ever. 

MR. BRILL: The admissions which Mr. Stream has 
stated that he intends to read to the jury concern as we 
have discussed before a total of some $250,000 which Ajax 
did receive from the United States Government arising out of 
claims and losses -- 

THE COURT: You consider that it was on behalf of 
itself and its subjects? 

MR. BRILL: That is correct. 

THE COURT: That is what this says. 

MR. BRILL: Mr. Stream has now stated he will 
offer proof under paragraph 21 of these requests for 
admissions that $20,000, $20,000 only, of this amount -- 

THE COURT: What is that statement? 

MR. BRILL: Paragraph 21, your Honor. 
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be taken 


250,000? 


THE 


in di 


MR. 


THE 


802 


COURT: I don't understand your point at all. 


"J Under paragraph 21 that only $20,000 - 


COUF..: All right, only 320,000 


minution that is 20,000 bucks. 


If thet is t 


BRILL: What are we talking about, 20,000 or 


_ 


from these admissions, I suppose. 


they were admitted subd 


valid claim by Ajax against 


MR. 


BRILL: But when these documents 


mn 


of these payments. The only such claim that cou 


be shown, your Honor, relates to that $20,000, 


whole amount which was received by Ajax on beha 


own losses or on behalf of somebody else's loss 


does tha 


— 
w 


nave 


to do with Time & Micro? we can' 


money we got for subcontractor A somewhere else 


COURT: That depends upon what may be concluded 


were admitted 
ect to connect‘on of a showing of 


Time & Micro arising out of any 


ld possibly 
not to the 
lf of its 
es. What 
t take the 


in the 


country and take that money and apply it to a loss by which 


we should have taken money from Time & Micro. 


on 


tnAis. 


COURT: So it should be limited to 20,000? 


BRILL: At the most. That is our firm position 


COURT: Are you through now, counsel? 


BRILL: In reply to this. I have 
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HE COURT: I mean on this motion. We will take 
One motion at a time if it takes all day. I am not going 
to mix up motions. 

MR. BRILL: I have one more thing on this motion 
then, your Honor. That is that there is, as I said, no 
proof that Ajax kept this money on benalf of Time & Micro. 
I insist that that is a part of Mr. Stream's case. This is 


evidence that could have been available to Mr. S 


ct 
" 
om 
@ 
| 
@ 
po 
n 


he sought no such evidence. 

THE COURT: They got the 20,000, didn't they? Is 
there any question about that? 

MR. BRILL: There is no such question. 

THE COURT: You concede that. 

MR. STREAM: I don't want that concession. 
Let me tell you what happened here. As I pointed out before, 
we don't have the burden of doing anything but requiring 
the plaintiff to show that he has had a financial loss. 
This man insists upon attempting to limit mitigation to 
$20,000. That is not the defendant's case. What we say 
is that the plaintiff admits that it received $249,000 plus. 
Now the plaintiff says we didn't keep that money, that is 
what the plaintiff says, and counsel can argue that to the 
jury. We say that the plaintiff did. We don't say that 
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only $20,000 jis to be mitigated. As a matter of fact, 


we don't know whether Ajax ever paid tnat twenty to Time & 


Micro. I will bet my bottom dollar they never did. That is 


a matter of proof, nothing more or less. It doesn't fo 


to the admissibility of the evidence. We have a right 


to put before this jury the fact that the plaintiff received 


$249,000. Let the jury argue or let the jury hear arguments 


from both counsel as to the relevance of that fact. It's a 
fact which certainly is relevant to the issues but whether 
or not its mitigation will be up te the jury to decide. 
We have no burden at all, your ™ nor, to show that Ajax 
kept that. We have put that money into A ,ax's hands. It's 
Ajax's burden to show that it did something with it. That 


is why that defense of mitisation i 
& 


147) 


most important and why 
it was allowed. 

THE COURT: Do you want to say anything more? 

MR. BRILL: Yes, I do. ItS not a question for the 
jury to determine the relevance. It's a question for the 
Court to determine the relevance and only if it's relevant 
for the jury to determine the facts. 

THE COURT: Why isn't it relevant? 


MR. BRILL: It's not relevant because -- 


THE COURT: I am zoing to pose a distinct question 


to you. 
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MR. BRILL: 


Thank you, your Honor. 


THE COURT: Is it 


ct 
on 
o 
oO 


laintiff's obligation to 


prove mitigation? Mr. Stream says the plaintiff must prove 


damages. There is no question about that. 
MR. BRILL: 


Do you mean is it the defendant's obligation or ts it the 


a 


plaintiff's obligation? 
Mi.. STREAM: The Court said tne defendant's 
Obligation. 
MR. BRILL: To prove mitigation? 
Yes. 
MR. BRILL: Yes, it is. 
MR. STREAM: No way. 
not only is it the defendant's burden, it doesn't have to 
be pleaded as a defense. That is how much it is a part 
of the plaintiff's case to show damaze. 


aa 


THE COURT: Generally that is right. However, I 
am not certain about what the duty of the defendant may be 
and I am going to reserve a little on that if possible. 
Anything else you want to say? 
MR. BRILL: One further very important point, your 


Honor. Mr. Stream has stated now that because the loan 


and security agreement was entered into because of the fuse 


Q 
iY) 
c 
“ 
@ 
oO 
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contract an because the $249,000 was received be 
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losses arising out of the fuse contract ipso facto A equals B 


and, therefore, that $249,000 haa to be considered by tnis 
juvty in connection with losses caused by the defendant's 


breach of contract. Your Honor, if there was no breach of 


contract, Ajax would not have lst the $160,000 on the guarantee 


to Time & Micro -- 


THE COURT: That 1s taking a sidetrack and I don't 


know about these algebraic expressions. 


MR. BRILL: There is no claim to the government for 


the loan guarantee lose. None of that money reimbursed us 
directly or indirectly for the loan guarantee loss and 
if it's $20,000 that we received -- 

THE COURT: I nave your point. Is there any other 
motion which you wanted to make? 

MR. BRILL: Yes, there is a further motion, your 
Honor. I move the Court to fix the compensatory damages in 
this case. 

THE COURT: To dc what? 

MR. BRILL: To fix the compensatory damages. 

THE COURT: That is the jury's job. Why do you 
say the Court should make it? 

MR. BRILL: I make a two-part motion, your Honor. 
Number one, if your Honor grants my motion with respect 
to mitigation the evidence with respect to damezes in this 


A-1L773 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. = 791-1020 


( 


| 
| 
| 
} 


uo 


12 


13 


18 


19 


> 8 B 


R 


trial is substantially if not identically the same as the 


evidence with respect to damazes at the last tr’.1l 
THE COURT So wnat. This is a new deal completely. 


MR. BRILL: The last verdict for $70,000 was set 
aside on the theory that the only possible evidence on 
damages could be $160,000. 

THE COURT: Say that over again. 

MR. BRILL: This Court set aside the prior verdict 


of $70,000 on the theory that-the evidence 


@ 
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which is the same evidence admitted at this trial, left no 
dispute, that the only amount the jury could find - 

THE COURT: The reasons why I set that aside have 
no application here, couns‘-lor, on tnis retrial. 

MR. BRILL: Then the jury is going to be allowed to 


do the same thing they did the last time and we are going to 


a 


zo through the same thing all over again. If Mr. Strea 
conceded the last time and aumitted on that evidence the 
only damages wer. liquidated -- 

THE COURT: When did he admit that? 

MR. BRILL: Following the last trial. 


MR. STREAM: Not so. 


THE COURT: If he did admit it then it's not ee 


on this trial. I am not going to have all of this revival 
of the dead. Any other motions? 
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ja/if 
MR. 


BRILL: It's 


admission, it's a question 


be drawn from the evidence 
trial 

THE COURT: That i 
this jury. 

MR. BRILL: 


other than $161,895. 
THE COURT: 


MR. BRILL: 


that they have total discretion with 


THE COURT: Im 


this moment and your motion, 


this second motion. 


Any other mot‘ons? 


MR. BRILL: Yes, 


system. 


MR. BRILL: 


system and I seriously object to the tone of 


that I am makins frivolous 


out of my system. 


THE COURT: I didn' 


motions. Just 


They have no discretion 


I am rot so 


not zoinzg to stat 
whatever it is, 


motions or 


something you have 


certain about t 


Have you got a 


It's not something to get out of 


t say you are giving 


state your motions. 
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to argue 


hat. 


respect to damages? 


third one? 


of 


this Court 


can 


to 


to award damazes 


Does your Honorexpect to charge them 


e my charge at 


must be denied, 


your 


| 
| 


e 


specific deduction from a specific amount of compensatory 


~_ 


damazes which it first finds. 

THE COURT: I will reserve decision. That relates 
| to the special verdict. 

10 MR. STREAM: Thank you very much. 

il THE COURT: Is that all now, Mr. Brill? 

MR. BRILU: Ido have an additional request to 


charge, your Wonor. 


" THE COURT: Request to charze? 


16 - : 
THE COURT: I thought you filed your requests to 

17 

18 , 


19 , - ‘ 
coy THE COURT: Let me have it. It's too late ina 


| way. 
21 ! T 4 4 r 
MR. BRILL: It relates to the mot’on which I have 


just made, your Huror. It's submitted in connection with 


that motion. 


24 
& THE COURT: This, of course, is based on the situa- 
nd 25 
tion before I passed upon Mr ream's motion I am not 
| 
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Do you understand that, sir? | 
MR. BRILI.: Yes. 
THE COURT: And you agree to that? | 
MR. BRILL: Yes. 


THE COURT: Mr. Stream has already azreed. 


MR. STREAM: I agree. 

THE COURT: When we come back after lunch I will 
make-my rulings. I suppose we ou:ht to t2ke this testimony 
first before I make my rulings on requests to charze. | 


How lorg do you want for your summation, Mr. | 


Brill? 

MR. BRILL: Two hours. 

THE COURT: Mr. Stream? 

MR. STREAM: An hous and a half at the most. 

THE COURT: Can't you reduce yours to an hour and a | 
half? | 


MR. BRILL: I will attempt to. I might need the | 
extra time. 
THE COURT: All right. You may take two hours, 
>, cOunselor. Tdcn't mind. This will mean anyway that 
I shall mot charge until tomorrow. I like to charge in the 


morning so that they may have more t'me to deliberate. 


(Ir open court - jury not present) 
S 
| 


THE COURT: Sometimes a judze reverses his own rulings. 


| 
| 
| 
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I am doing that at the present time. The defendant made a 


moticn this morninz to strike out any reference to a 


telephone conversation between Mr. Kriser and Mr. Klein 
on August 30, 1966. In addition defendant stated that he did 
not want any statements made by Kriser to Klein. (Which 
imputed that Klein could go ahead with his guarantee of the 
loan tn reltance on defendant's appraisal brought to the 
attention of the jury in plaintiff's summation.) The Court 
granted this motion. In reconsidering my ruling, and I 

have reconsidered it extensively, I now feel that this con- 
versation and possible inferences which could be drawn there- 
from are relevant at least to the plaintiff's claim of breach 
of contract, specifically the question of damages arising 
under the breach sirce at that time that these statements were 
allegedly made plaintiff could have withdrawn from his loan 


guarantee arrancement. I, therefore, revise my determination 


and deny that motion of the defendant. 


Now I come to this portion relative to the mitiga- 
cion problem. The motion bv plaintiff, and I have considered 
this extensively, the mation made by plaintiff to dismiss 
the cefense of mitigation:is granted except to the extent 


that defendant has introduced evidence showing payment by 


the zovernment to the plaintiff of $20,000 on benalf of 


Time & Micro. Plaintiff's motion with respect to Defendant's 
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jq/it 815 
Exhibits B, G and I is denied. I th‘nk you all know what B 
ts and what G is and what I is. We have also in chambers 
just a moment ago passed upon and have an agreement 
with respect to the wish of one juror to take notes. 

We will have to make arrangements right after the 
jurors get back, that was at 1:30, at that time to have 
ready whatever you wish to submit. 


MR. STREAM: I made it clear to the Court that 


when I said that I would dispense with Mr. Kriser's testimony | 


I did it because the Court had told me that the motion in 
bar or in arrest had been granted so that no references 
could be made to this conversation. 

THE COURT: If you want to call KXriser. 

MR. STREAM: I have to call him. 

THE COURT: All right, zet him here. What time 
can. you zet him, two o'clock? 

R. STREAM: I will get him here at 1:30. I will 
work it real short. 

THE COURT: I will allow it. 

MR. STREAM: Did I understand the Court to say 
that the motion to strike Defendant's ibits B, G and I 
were dented? 


THE COURT: That is correct. 


Get Kriser here at 1:30, if you can. I have indicatec 
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| | 
2 || that I would be generous with the time on both sides as tn 
& 3 | the argument. It's more important to have completeness 
4 | 
ee, 4 || than to have brevity. Brevity is a fine thing if it 
| 
5 || can be accomplished. 
e | 
6 | MR. STREAM: Can we zo orf the record, your Honor? 
| 
ry THE COURT: Yes. 
oe 8 (Discussion off the record) 
9 | (Luncheon Recess) 
10 | | 
a 
ey 
| 
12 | 
i) 3 
eZ 
14 
6b | 
3 16 | 
| | 
17 
! 
18 
» | 
19 | | 
| 
20 
» 21 | 
2 | 
erties | 
23 il 
' | 
- aA | 
y | 
25 | 
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1 


ufse Levet 2 


aS.. .3V. 
LO/21/75 


1900 
3 


16 


17 


AFTERNOON SESSION 
1:30 p.m. 

(In open court - jury not present) 

THE COURT: Mr. Stream, I assume you are going 
ahead with the claim for the 20,000. I shall make my 
ruling about the stipulations. I hereby rule that number 
2l may come in and to explain 21 there also must be 
number 13, which may go in. 

MR. STREAM: Thank you, your Honor. 

THE COURT: Now, do you want to take that up with 
the jury first before the witness or after the witness? 


MR. STREAM: After the witness testifies. 


THE COURT: We will proceed then with the witness. 


You may get the jurors in. 
(Inopen court - jury present) 


THE COURT: Mr. Foreman, and members of the jury, 


@s yOu know, the plaintiff has completed its case. However, 


the defendant has, I think, at least one witness whom he 
will call at the present time, I believe. 
MR. STREAM: Thank you, your Honor. Mr .Sidney 


Kriser, zlease. 


STDA BY KRISER, called as a witness 


On becalf of the Defendant, having been first duly 
sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 
i 
3] BY MR. STREAM: 
* 4 Q What {ts your business? 
5 | A Iam an industrial auctioneer and an appraiser of 
8 6 | industrial assets. 
| 
23 Q What company are you connected with? 
, A Industrial Plants Corporation. 
& | 
, Q How long? 
0 | o I nave been associated with Industrie” Plants | > 
il | Corporation for approximately 49 years. | 
cod | 
= | G What office do you hold. | 
13 ‘ 4 ra | 
- | A I am now the piesident of the corporation. | 
— 14 | vod 
a Q What office did you hold 4,. 1066? | 
15 | 
A Iwas secretary-treasurer 
16 | ;: | 
mA Q And in 1967? 
17 | , | 
A The same office. | 
18 ti % 4 4 
| Q Was Jesse Thaler associated with your company in 
19 | m 
* | 19662 | 
20 | 
| A He was. 
21 | | 
Q In what capecity? 
e 2 
A He was a vice president. | 
fs 23 | | 
ee Q was he there in 1967? ‘ 
2 | | 
> A He was. 
Pe 25 | ra 
Q How long had he been with Industrial Plants by 1966?! 
| | 
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Kriser-Direct 818 
I would say that his term @office and association 
least 15 years. 


Q What was his role in the company, sir? 


A Jesse took care of 90 percent of all the industrial | 


appraisals that were done by Industrial Plants Corporation. 


Q Can you tell us, please, Mr. Kriser, you said 


the business of Industrial Plants was industrial appraisals, 


is that the term you used? 


A Right. 


Q Does it have another function or does it perform 


another business? 


A We are industrial auctioneers as well and also we 


are liquidators of industrial assets. 


Q dere you in this courtroom, Mr. Kriser, during 


the time when Mr. Howard Klein testified in this case? 


1966. 


with 


A Yes. 

Q May I direct your attention, sir, to August 30, 
Can you tell us whether or not you had a conversation 

Mr. Howard Klein on that day? 


“ I did. 


Where were you durinz that telephone conversation? 


& 


A I was in my office in New York City. 
Q Where was Mr. Klein? 
THE COURT: If you know. 
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Q If you know. 
A i don't know. 
Q Where was Mr. Thaler, if you know? 
A He was in New York City in my office. 
Q As a consequence of that telephone conversation, 


whicn I will deal with in a second, did you or did you not 
write a letter to Mr. Klein? 

A Yea,. sit, YY die. 

Q Let me show you Plaintiff's Exnibit 9 in evidence 
and ask you whether or not that exhibit is the letter which 
you wrote to mr. Klein after your conversation with him on 
August 30th? 

A Yes, S2Ps. 12: 28: 

Q Now, sir, would you be good enough to tell this 
jury as best as you recall it wnat you said to Mr. Klein and 
what Mr. Klein said to you during your conversation with 
him over the telephone on August 30, 1966. I suggest you 
start by telling to the jury whether you called him or he 
called you. 

- Mr. Klein called me and asked me if I was familiar 
with the appraisal that had been made by Jesse Thaler of the 
machinery and equipment located in the Time & Micro plant. 

I said yes, I was familtar with that appraisal that was 
rendered. He said, "Do you know about the guarantee that we 


A-1784 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. = 741-1020 


oe 


Q 
7 


10 


17 


1g 


> BS B 


R 
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are requesting you to make in connect‘on with that 
appraisal?" and I said, "I read your proposed letter reques 
ing a $500,000 guarantee." 

Q Would you be good enou:sn to stop there for a 
second, please. 

Please examine Plaintiff's Exhibit S which was 
received in evidence and is a letter written by Mr. Klein 
to Jesse Thaler on August 29, 1966, to which is appended 
a document called 2 rough draft of a purchase agreement, 
and after you have looked at it I will ask yura question. 

A Yes, sir. 
Q Is that exhibit that letter, the one to iich you 
just referred -- 

THE COURT: What is the number? 

MR. STREAM: That is Plaintiff's Exhibit 8 in evi- 
dence. 


Is Plaintiff's Exhibit 8 itn evidence the ietter 


or the proposal to which you just referred in your testimony? 


THE WITNESS: It is. 
) Would you be good enough to continue to relate 
what you said to Mr. Klein and what he said to you during 
that conversation on August 30, 1966? 


A Well, I toid Mr. Klein that I took very definite 


t 


exception to the presentation of this letter and I explained 
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to him just why 

Q You tell us what you said to him and what he said 
to you 

A I said .o him that this proposal that he had 


submitted to us could never iiave been developed under Mr. 
Thaler's authority because Mr. Thaler had no jurisdiction 
or authority to make any financ‘al commitments concernin 
the bus‘ness affairs of the Industrial Plants Corporation. 


He was merely our professional appraiser. 


Q what did Mr. Klein say to that, if you recall? 

A I:'de not recall. 

Q Continue. 

A I went on to tell Mr. Kle‘n that in my good judg- 


ment he hed either misread or misinterpreted anything that 
Mr. Thaler might have told him because he could not make 
this kind of a commitment. 
THE COURT: Let me see the exhibit. 
Q Have you now as completely as you can recall the 


~ 


day recounted that aspect of the conversation you had with 
Mr. Klein? 


A As far as this letter commitment is concerned? 


A Yes. 
Q Now would you be 7o0od enough to tell us whetner 


to 


~_ 


10 


1] 


13 


14 


16 


17 


18 


19 


20 


21 


> 
rs 
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2 
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Q Would you tel 
and what he said to you 


A I said to him 


financing for the Time 
was very familiar with, 
MR. BRILL: Ob 


art of his. conversatio 
Pp 


familiar with 


Q Go ahead, con 
A I asked him w 
me that they were devel 
Time & Micro would be a 
to provide Time & Micro 


financinsw, and I esked 


financing would be and 


SOUTHERN D 
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l us, please, what you sa 
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, "Wnat do you need a suarantee for?" 


rovernment con- 


they were zoing to develop some 


& Micro Company, a company wh 


jection to any statements 


n. 


es, strike that. It may 


Mr. Klein whether or not 


tha 


you 


4ah T 
wee 


t are not 


perhaps be 


were 


tinue with your conversation. 
ny he wanted a guarantee and he told 
Oping a government contract a 


him to the extent of what 
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5 , 
~ ‘lein say in response to that statement that you just made? 
} 
“ 
¥ m I don't revali that there ws a response but I | 
4 es omoarnar af Tra no4 . +, -“ | 
do reme ICT av LUNG LU O1iNnt ne qantved ~-O KNOW - j 
5 unt? AAITOm ee 
HE COURT He said 
5 , a ; ;, ee 
A He said or he asked whether we were prepared to 
7 
make a cuarantee. 
| 
8 || } 
: what did you say? 
- | 
9 | 
a T a4@A i a +h o o~ - " Ar = e o er 
. i said, Jell, !f there was 4a rood business reason 
| } 
i} | 
a! 3 a : a a er - re 
| for us to make a guarantee we would," but nowhere near the 
1] | e * =¢ +e 7 £ - = Mine j 
kind of money he was télking about. 
12 | 
~ s | 
| Cc {A wo - a “ 4 no 4 ~ -~ AIA A cn ee 
‘ Wiad yo et tO a poine wnere you aid discuss the j 
| 
5 | 
13 , 
revised deal 
i 
14 | | 
| ’ os t = i tn rr nas + onal — 
A Yes. He said to me, I can't understand why not 
| 
15 | ‘ 
» Pine akan - “i nr 4 4a 
at those numbers I am talking ebout, Mr. Thaler indicated 
16 |} 


worth less than 60 percent of the appraisal." He said, “That 
would be $600,000." I said, "Mr. Kle‘n, what Mr. Tha’ 2r 
19 


} appraised, which was a fair market value appraisal of the 
| 


| Time & Micro machinery in-place, has nothing to do with 


! 
| 
i 
18 | ay 
| 
| 


|} what you are now asking me to do which is to now sive you a 


| commitment to buy that machinery. One has nothin 
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tH 


lationsh!p between the two." further said to him, "If 
there ts a 700d business reason for us to give you a 


guarantee conceivably we will," and that was the end of the 


conversation. And I said to him, "I wtll get back to you." 


Q Did you et back to him? 

A I did set back to him. 

Q _Did you get back to him before or after you wrote 
the letter which was vecelved in evidence as Plaintiff's 


Exhibit 9 and is before you? 


A Yes. 

Q Before? 

A Yes, before that letter was written I got back 
to him. 


THE COURT: By telephone? 
THE WITNESS: By telephone, sir. 

Q Would you be zso00d enoush to relate to the jury 
and to the Court what you said to Mr. Klein and wnat he said 
to you. 

A TI said to Mr. Klein that I had studied the request 
for a guarantee and that we were preparing to give hin a 
guarantee of $350,000 for the purchase of the machinery 
and equipment thrt was located itn the Time & Micro plant, 
and that obviously we were ‘olns to nave to cnar.e hima 
fee for this. 
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jq/if Kriser-Direct 827 
Q Did you tell him why? 
A Did I what, sir? 
Q Did you tell him the reason you had to charge 


hima fee? 
MR. BRILL: Objection to the leading, your Honor. 
THE COURT: I don't think it's leading. Overruled. 
Not every leading question is sinful. 

A I told him that if we were going to give him a 
guarantee of $350,000 which we would hold firm for 120 days, 
which meant that if he accepted it he could have at any time 
put that machinery and equipment to us for our purchase 
for $350,000 and we would have had to pay hin a check 
for that smount for that service. He was soing to pay us 
a five percent fee. 

THE COURT: That is what you said? 

THE WITNESS: That is what I said to nim. He 
said to me, "That is high for 120 days." 

I said, "Mr. Klein, we are going to have to debit 
our net worth during the course of 120 days to sive you this 


put of $350,000. Besides that, if we have to buy that 


machi ery we are then going to have to find a bDuyer for it to | 
resell it. We undoubtedly will have to move it because you 
can't leave it on the premises, you don't own the real estate.! 
If we can't make a deal with the landlord we are goin, to have) 
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jqa/if Kriser: Direct 828 
to move it to another site. That requires Cosmo packaging the 


another location. I don't think 


ct 
ct 
1) 


machinery and moving i 
that $15,000 insurance policy is a lot at all." And that 
pretty much was the end of the conversation. 


O Was there any aiscussion of the 120 day factor? 


A The 120 day factor was primarily because during that 


period of t*me -- 
Q J would like you to be ;00d enough to answer the 
question. 
A Yes, there wes. 
Q Would you tell me whether or not Mr. Klein said any- 
thing to you about 120 days or you said anything to him? 
MR. BRILL: Objection to the leading. 
THE COURT: Overruled. 


A During the course of our conversation, and I 


ct 


don't remember where it came, Mr. Klein tndicated that within 


1¢O day cycle they were going to know whether or not they had 


government contract and if they had a zovernment contract tney 


were going to have plenty of cash flow coming out of the 
zZovernmexyt contract to pay down the loan that they were 
advancing to Time & Micro. That is where the 120 days came 
from. 


Q Carn you tell us whether you recall anything else 
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as having been said durti.g that convers 
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a «00d appraisal and I did 


Q You you 
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I did send hima 


4) May I ask you to 


evid.t.ce which is a letter 


me yes or no, please, 
letter. 
MR. 


STREAM: No 


MR. BRILL: I 


would sive him 


1 that Thaler made 


whethe 


would 


REPORTERS, U.S. COURTHOUSE 
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references concerning 
to its authenticity as being 


send nim a letter in which I gave -- 
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look at ff's Exhi 10 in 
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August 30, 1966, and answer 


date 


r you recall having sent that 


Tu 


to ask Mr. Stream to pro- 


duce the original deposition 


Cmpran. 
Si KGAA 


MR. You 


MR. BRILL: Does 
N for identification 
will take a minute but it 
cross examination. 
COURT: 
PRILL: 


COURT: wnat 


A- 


SOUTHER! 


may 


can use a copy. 


oD 


the Court have a copy of E 


from the last trial, your Honor? 


be 


important to this 


wT 


Defendant! 
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ja/lt Kriser-Cross 830 

MR. BRILL: N is a different version of -- 

THE COURT: Just tell what it is. Don't assert 
some claim about it. Is it a deposition or what? 

MR. BRILL: It is -- 

THE COURT: What is it, a squirrel or somethings? 

MR. BRILL: A letter dated Auzust 29, 1966, from 
Howard Kiesin to -- 

MR. STREAM: Hold it, that I may have. I will 
find it, I am sure 

THE f' RT: Fte's a letter, it seems. 

MR. STREAM: Let the record reflect the fact 
that ¢ have siven counsel the letter he sought. 

THE COURT: What is {t? 

MR. BRILL: I would like this document marked as 


Plaintiff's Exhibit 3% for identification. 


THE COURT: That is conceded to have been supplied 
by Mr. Stream, correct? 
MR. BRILL: Yes, your Honor. 
(Plaintiff's Exhibit 38 marked for identification. ) 
CROSS EXAMINATION 
BY MR. BRILL: 
Q Mr. Kriser, you just testified at length about a 


conversation with Mr. Klein, is that corre.t? 


A-1795 


SOUTHERN DISIKICT COURT REPORTERS. US. COURTHOUSE 
Oi £ f . (ORS fm Ft tt) Si) 


’, 


mg F§ 8B RB 


bm 


What date Gid tuis conversat‘on take place on, Mr. Kriser? 


fh It mi-tht have been the 29th, it might have been the 
A I wouldn't think so. 
a) Let me show you Plaintiff's Exhibit 9 for identi- 


| 
30th 
Q It wasn't any later than the 30th, was it? 
fication, 9 in evidence, and ask you whether that refreshes 
your recollection as to when this conversation took place. 

A As I say, it might have -ken place on the 29th or 
perhaps on this date, the 3. h when this let‘er was mailed. 

Q It couldn't have tzxen place any later than that? 

A I couldn't think so if it's marked August 30th, 
maybe it was. 

C This is the letter which you sent to Mr. Klein on 
Ausust 30th offering him a guarantee for 120 days of $350, C00,| 
that is rignt, isn't. {t? 

f That is right. 

4 Ard so before you sent this letter you discussed 
with Mr. Klein the offer which he had made to you. 

h That is. correct, sift: | 

Q That is the offer which is referred to in Plain- | 
tiff's Exhibit 8, his letter dated Aust 29, 1966, 1s tnt the 
letter which you had when you were talking to Mr. Klein? 
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jq/if K-tser-Cross 832 
A That is correct | 
Q You are quite sure of that? 
A That is richt 
Q I ask you to look at Plaintiff's Exhibit 38 for 


identification and ask you whether this is the original 
copy of Plaintiff's Exhibit 8 which was received by Industrial 
Plants Corporation. You can compare the two versions. 

A I would have to assume that it is, yes. 


Q It is word for word identical to the exhibit 


which is introduced except for marginal notations, is it? 
THE COURT: Which exhibit? | 
MR. BRILL: Plaintiff's Exhibit 38 is word for 
word identical to the copy which wes previously introduced as 
Exhibit 8, is that rizht? 


THE WITNESS: That is correct. 


Q Except for the marzinal notations? 
A That is correct. 
wu What is this date stamp of August 31, 1966? 


MR. STREAM: Unless counsel places that in evidence 
he may not refer to its contents. I consent that it be 
received in evidence. 

Q Let me ask you this way, is there anything on 
Plaintiff's Exnibit 38 for identification which refreshes 
your recollection as to when this letter was received by 
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there anything on here which refreshes your 
recollection? 
A No. 
Do you see a date stamp 
MR. STREAM: 


MR. BRILL: refresh his recollecc 


THE COURT: Just show it to him. 
I see a stamp, fugust l. 
1966? 


That is right. 


"es 


On Plaintiff's Exhibit 38 -- 

THE COURT: Wait a minute. Does that refresh your 
recollection as to any time of the receipt of the letter? 

THE WITNESS: It does not. 

© Was it the custom of Industrial Plants Corporation 

to put date stamps on letters which were received, Mr. Kriser? 

MR. STREAM: Just a second. Mr. Brill persists in 
trying to use a letter but he doesn't want the jury to see 
its If he wants to use it he has my 100 percent consent to 
offer it in evidence, otherwise he may not refer to it. 
witness said !t doesn't refresh his recollection. 
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jq/fif Kriser-Cross 834 


THF COURT: The objection is sustained. 


Honor. 
THE COURT: You did but I sustain the objection 
under the circumstances. You can understand that, I hope. 
Q Apart from this letter, was it thecustom of 


Industrial Plants Corporation to put a date stamp -- 
THE COURT: t only relates to something on the 
ietter. The letter is not in evidence. 
MK. BRILL: J offer this letter in evidence. 
MR. STREAM: Consented to. 
(Plaintiff's Exhibit 33 received in ev‘dence. ) 
THE COURT: This is now in evidence, Exhibit 
38 of the plaint: f. 
What's the next quest’on on cross examination? 
Q Directing your attention to the dat* stamp in the 
upper right-hand corner, Mr. Kriser, do you recognize that 
as a date stamp placed on that letter by Industrial Plants 
Corporation? 
A It's a date stamp. I couldn't say that I 


recognize it. 


Q What is the date? 
A Aucust 31, 1966. 
Q But you don't recognize that as a date stamp of 
A-1799 
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ja/if Kriser-Cross 835 
receipt? 
A I do not. 
Q It was the custom of your company to place date 


op) 


In substantially that form? 


> 


I wouldn't know that. 


Q YOu wouldn't recognire that? 
A No, sir, I would not. 
Q You still insist that you received this letter 


before talkins to Mr. Klein on August 30th? 
A Absolutely. 
Q I show you Plaintiff's 35 in evidence and | 
direct your attention -- what is the date on the top of the 


letter, incidentally? 


A February 26, 1968. | 
Q Is there a date tamp or date of receipt on it? 

A There is a date stamp marked February 28th. 

Q And this is a letter from Ajax Hardware to fomeioeeh 


Plants Corporation? 
p Vorrect. 
Q The original of which was received by your office 


in the mame way that the oririnal of Plaintiff's Exhibit 38 


was sent by Ajax and received by your office, isn't that so? 
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On by your office? 


A 


Q 


I do not. 
THE COURT: What ts this? 


You don't recor: ve the stamp of August 31, 1966, 


@s a stamp which was placea by your office? 


A 


Q 


is th re? 


Q 


as to when it was received? 


q 


29th? 


No. 


But there is no other date stamp on this letter, 


THE COURT: ‘'hat is an argumentative question. 
Do you see any other date stamp on that letter? 
No, sir. 

Aside from August 31, 1 
That is correct. 


But that still doesn't refresh your recollection 


No, sir. 


You still insist 1t was received when, fugust 


THE COUR: I didn't hear him say any date. 


Do you remember when the letter was received? 


I don't. 


It was August 30th or before, is that correct? 


A-1801 


SOUTHERN OISTKICT COURT REPORTERS, Us. COURTHOUN 


to 


ja/ift 


© 


Q 


in this 


Q 


Kriser-Cross 837 
I don't know. 
Could it have been before August 29th? 
MR. STREAM: Objection, tha 
THE COURT: Sustained. 


Do you remember testify‘ng at a Geposition taken 


action during the year 1970, Mr. Kriser? 


I don't remember the date. I remember a deposition. 


Do you remember giving testimony, sworn testimony 


| 
| 
| 
| 
t is hypothetical. 
| 


at a depositior held on October 4, 1971? 


A 


you? 


Q 


swore to the answers which you gave in it? 


Q 


with the Court. I represent this is a true copy ofthe 


deposition. 


Q 


ou don't wecognive ycur signature. } 
y z y z 


If that is the date that is it, yes. 


You do remember testifyin at that deposition, don't 


Yes, sir. 


And you subsequently signed this deposition and 


It' my signature is there I did. 


This is not the oriziual, the original is on file 


THE COURT: Here, this may be the original. 


Examine the original, Mr. Kriser, and see if 


THE COURT: Let's have it marked for identification 


bead 4 
! 
| 
{| 
i} de ¥ e 
Lf Ja/) Kriser-Cross 335 
2 | (Defendant's Exnibit 39 marked for identification. ) 


et 7 oe : ae) Site 
) THE OJJR": There is another one here. 


4 | Are they different dates? 
| 7 
I 
1] Ly 
5 | MR. BRILL: Yes, your Honor. 
| 
6 | THE COUR’: Have them marked separately then for 
| | 
‘ jj identification. 
| 
H 
(Plaintiff's Exuabit 39-A marked for identification.) 
9 l Q I ask you to examine Plaintiff's Exhibit 39 and 39-A 
y I | 
e 0 } and tell us if you recognize your s‘gnature on the back of 
lt || those depositions, Mr. Kriser. 
12 | A That is my signature in both cases. 
Big 13 i C wh Fs { ' 7 4 a fred t ] | 
G I ask you whether you wcall being asked the follow- 
a 14 | 
| ing question in this deposition -- 
HE ; State which one it is. 
~ 5 THE COURT St i it 4 | 
eo. i 
16 | on] i s } | 
! a) Plaintiff's Exhibit 39 for identification, the | 
17 | ms 
' a following question, line 5, do vou remember beinzs asked the 
is | | 
* follcwing series of questiors and giving the following 
19 | answers: 
0 | ‘i nage: 
Q You say sometime after Mr. Thaler made 
e 21 | 
the appraisal you received a call from Mr. Klein? | 
2 || 
"A Right. | 
<3 an || ; 
e@ "6 What was the conversation as nearly as 
4 | 
| you can recollect? 
05 | 
| I don't recollect it other than to assume 
e@ | | 
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conversation? 


There was a conversation. 


Good. 


And the result o 


that I cave them a guarantee. 


tion? 


azo. I don't 


Do y 


A if fi 


Q That 
\ I as 
Q Four 
A Yes, 


Q And 
with Mr. Klein 

fh That 

Q You 


THE 


sE 


"re 


f that con 


But you do not recall the 


remember really. 


+ 


ou remember those ques 


is four o 


tions and 


ust nave 


versation was 


r five years 


those answer 


said it. 


testimony was true when you gave it? 


years ago, October 4, 


sir. 


171° 


that you did not recollect that 


is a possibility if i 


testified that you discussed thi 


COURT: He didn't say 


BRILL: I am not referring to the deposition 
~~ YY 
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1 || jq/lf Kriser-Cross 840 
| THE COURT: Here today? 
i | 
> | MR. BRILL: Yes. 
4 Q Today in this trial, Mr. Kriser, you stated m 
5 that you had two conversations with Mr. Klein. You remember 
6 that? 
7 A Yes, air. 
ol 
Q Cne was to discuss his offer of a guarantee? 
ry A Yes, sir. 
| 
10 Q And the other was to discuss -- 
1] THE COURT: Was it an offer or request? | 
12 ! MR. BRILL: His proposal of a guarantee, the 
bi | 
13 One whic'i you say you received before August 30th, that is | 
14 PH) 4 h 
Plaintiff's Exhibit 8 in evidence. That was one conversa- 
1 tion. And the second conversation was your letter authenticat 
| 
16 | 
ing the guarantee, authenticating the appraisal? 
17 ij iro ty TAIRA wT 4 
| THE WITNESS: No, sir, that is not so. I didn't 
18 : 
Say that. I said there was -- that is not so. 
19 i rT { 1 
Q I didn't ask you what you said. I just asked 
a 
you -- 
| | 
21 , 
| A That is not so. | 
z: | ee ee 
MR. STREAM: This is argumentative. 
| 
23 | ' , . 
THE COURT: Yes, it's argumentative He answered 
2 | | 
the question and that is it. Don't prolong it. 
25 | 
H Q Mr. Kriser, do you recall testifying in this same 
| 
A-1805 
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action between fiax and Industrial Plants Corporation 


earlier this year during the month of April, 1975? 


Q Do you remember the following questions and 
answers being put to you, reading from page 16 of the trans- 
cript of Mr Kriser's testimony on April 29, 1975 -- and you 


do remember testifying at the first trial? 


A I do. 
Q Do you remember the following questions and 


answers beginning on page 15 put to you by your own counsel? 
"Q Now, sir, will you tell us, please, what 


all, tell us approximately the 


"A Well, I know from the letters and so forth 


that I read, the date was August 30th or it might have been 
the 28th, 29th that I got this telephone call because I 
responded to it ina letter. 

"Q All right. Now before you get to the 
letter would you be good enough, please, to tell his Honor 
and the jury what Mr. Klein said to you and wiat you said to 
him. 

"THE COURT: On the telephone. 

"THE WITNESS: Yes. 

'"™R. STREAM: On the telephone. 
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A Mr. Klein at that moment wanted to know 
whether I would buy the equipment, whether I would guarantee 


n 


the equipment that was appraised by Mr. Thaler earlier that 


month. 
"Q What equipment are we talking about? 
"A At the plant of the Time & Micro Corpora- 


tion which was located in Strasburzs, Pennsylvania, and I 
told Mr. Klein that in order for me to buy or suarantee the 
equipment I would have to make an investigation. As I 
recall {t I told himI would write nim and inform nim." 
¥ 
Do you remenber those questions and answers 


being put to you? 


A Yes, sir. 
Q Do you recall further questions and answers: 
"6 What did he say, if anything, was the 


reason that he wanted that offer from your company? 
af He never gave me an answer. He never 
offered to give me information as to why. He wanted tho 
offer of suarantee. 
"Q Did he say anything else as far as you 
Can recall it during the course of that first telephone 
conversation? 


"A Not. thet F recaiz.” 


Do yOu recall that ctvestimony, Mr. Kriser? 
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"Q Now, 
about a suarantee with M 
"A Yes. 
Q When 


a } 4 at Dp . Pf @ Zvi 2} 2. ‘ si o 
tetter, that is to say Plaintiff's Exhibit 18 3 evidence 


With Mr. Klein" -- and I 


tiff's Exhibit 18 at th 


MR. BRILL: It is in evidence as 


trial, your Honor. 
THE COURT: 
Now what is 


Q "Q When 


that letter'-- Plaintiff's Exhibit 10 --'‘with Mr. Klein" -- 


that you can assure him of the authenticity and reliability 


r. Klein on th 


Show it to him. 


What its the question about that? 


you told us before that you spoke 
telephone, right? 

did you discuss the contents of that 
represent to the Court that Plain- 


former trial -- 


Mark it for 


your Honor. 


| 


ay 


S Plaintiff's Exhibit 10 at this 


Switch it. 


the question? 


did you discuss the contents of 


ere you write to Mr. Klein statin 
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10 


1] 


14 


15 
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19 


21 


words what 


would you 


what you said 
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am askin: 


Ht 


to you at 


etter where I ga 


prior to that one. 


ether you reca 


the last trial. 


Immediately before the paper 
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Mr. Klein" -- Plaintiff's Exhibit 18 is Plaintiff's Exhibit 
10. 
THE COURT: JI don't understand. You better clarify | 


whether you are reading from some other trial or some other 
questions and answers or whether you are asking him a question 


now. 


"Q Tell us what Mr. Klein sai to you and 
what you said to him in that connection. 

"A He said he wanted us to either buy or 
guarantee this plant at Time & Micro. I ad him that 
I would s‘ve it some thought and I would write him, which I 
did. I also told him, decided to make the guarantee available 


iving him our 


13 


14 


18 
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jq/if Kriser-Cross 846 
"bank references to authenticate the validity of the zuarantee. 
¥Y s 


Q Had he or nad he not requested that? 


~” 


"A He had, yes, because he needed that to 
authenticate our guarantee. 
"THE COURT: What did he say about it?" 
MR. STREAM: This is not proper cross to stand be- 
fore a witness and read pages and pages. 
MR. BRILL: I am reading two questions and answers. 
MR. STREAM: Just a second. I respectfully object 
to this man standing before the jury and reading pages and 
pages from whatever he is reading from. That is not cross. 


I sure don't know what he is attempting to do. 


MR. BRILL: It's quite evident what I am attempting 
to show. 
THE COURT: You are attempting to impeach his testi- 


mony here today. 


MR. BRILL: 


q 
po 
® 
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right. 

THE COURT: However, not every question which was 
asked before is an impeachment. That is where you might 
exercise a little discretion. 

Q One more question about your last testimony: 

"THE COURT: What did he say about it? 

"THE WITNESS: I have no recall, your Honor." 

Do you recall givin; that answer to that question? 
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4 rT, 2 ! ’ i= * o T 4 4 
A Tf t's in the testimony I am sure I did, sir. I 


Q You don't have any recall of that testimony? 
s If that is what it says I am sure thét I said it. 
4 But you do have recall now of your conversation 


> 
Ss 
@ 
“a 
H 
a 
Oo 


THE COURT: You are through with that area, counselor. 
| 

MR. BRILL: Yes, I am, your Honor. 

MR. BRILL: No, it'srot, your Honor. 

THE COURT: Proceed with the next question then. 


Q Mr. Kriser, I believe you stated on your direct 


Q Yes, today in this courtroom in response to questionr 
ing by Mr. Stream that one of the factors involved in setting 


this $350,000 figure was that you might have to move the 


machinery to another site, is that right? 
A Correct. 
Q What did this $350,000 value represent, was that 


an in-place value? 
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THE COURT: There isn't any such thing 

R 4 _ Py | ral A Se NV 
Referring to your letter of Ausust 30th, Mr. 


Exhibit 10, you offer a guarantee in the amount of 


5350,000, don't you? 


I ad ib 


ro) 


‘2 


Yes, sir. 

For a pertod of 120 days? 

nr 

Correct. 

At a fee of f've percent? 
Correct. 

Incidentally, how much is that? 
THE COURT: What? 


MR. BRILL: Five percent of $350,000. 


THE WITNESS: Correct. 


What was that $35C,000, what type of value did that 


represent? Wasn't that an in-place value? 


that 


event 


THE COURT: It didn't represent any value. 

Did that represent an in-place value? | 
Of course not. 

Of course not? 


I told you that that was the price, Mr. Brill, 


we were willing to pay for that macninery in the 


t Ajax Hardware called upon us to buy it. It has 
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jq/fif Kriser-Cross 
nothing to do with an appraisal in-place or a 
I was a buyer of mechinery at that point 

Q You have answered the question 


MR. BRILL: I am not asking what he was buyin 
| 

at that point 

THE COURT: You should not interrupt he proper 
procedure is to let him finish his answer and move to strike 
it if it isn't responsive That is elementary. 

C You say that it was not an tn-place value in any 

sense of the word? 

THE COURT: He said it. Once ‘ts enough. 


MR. BRILL: I am asking him azain. 


Q Do you remember testifying in 
Mr. Kriser, Plaintiff's Exhibit 39 as 
valuation o 


was thi 


was that in-place, going-concern valuation? 


=a That was a value thac 
without the real estate as an entity, yes, an 
Do you remeber giving that testimo 
deposition? 
A I did. 
= That is the question, Mr. Kriser. 


TUR 


a eae 


COURY: Was this 


I put on this plant 


£ $350,000, 


} 
| 
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! 


in-place value. 


1 ja/if Kriser-Cross 850 
9 appraisal or was it simply a discuss!on about a possible 
1] 
3 || guarantee? 
i} 
1 
4 | THE WITNESS That is what it was, sir. It had 
1] 
5 || mothing to do with an appraisal. I had nothing to do 
| 
6 | with the appraisal. 
7 | THE COURT: So be it. | 
we . a m4 4¢f a 4 
@ Did you testify as follows at the last trial, 
9 || Mr. Kriser, paze 55 of your cross examination -- and I 
| 
e 10 do have several questions to read. 
1] | THE COURT: I thir you might consolidate or at 
12 | least decline to ask all of them, maybe one or two might 
i y s 
i 
e- 13 || be sufficient. Go ahead. 
) } 
NY 
i4 Q "Q Did your offer of a guarantee relate to 
- 15 || the real estate as well as to the machinery or just to the 
16 | machinery? 
Ww | "fh It says, 'We are prepared to give you a 
® 18 | Standby guarantee in the amount of $350,000 for a period of 
| 120 days at a fee of five percent on the machinery and 
2 | equipment located in this plant.' 
“ | | 
21 "Q Does that include the real estate? 
22 | , 
j | "fh It does not. 
~, 
~ 2s "Q Did it take into account the in-place 
| “4 || ; OAS 
‘ | value of that machinery? 
\ ‘ 
A Absolutely. It took into account the 
& 1} " 
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4a - hh - ] riia r “ - 
is wnat 1 ised y guarantee or *, 
| 
r . 7 » @ sf - Py + s , —_ | 
Do you remember testify n the last trial in that 
| | 
eal er? 
j} manner? 
i 
i 
= 
A I do. 
4 } ) i a ) in . +4 4 
Q Did you talk to Mr. Thaler in connection with 
1} | 
et i 15 + 7119 an ’ ion 4 6 r . ¢ 
offering that guarantee, Mr. Kriser, do you remember 
® +a 4 f 4 
A Certainly I did / 


TY + ho rr a 
mI Did you talk to him before writing your letter of 
} 
A +p e 26 } o « -~2° 0 = 4 + e ~ "a 4 4 ee a 
August 30th, Plaintiff's Exhibit 9, fering this guarantee 
= | 
| 
to Mr. Klein 
j 
4 . 
A Indeed I did, 1 ht. 
- 77 “ + neinr — s+ 4man 4 v - = 
2) I call your attention to testimony in your deposi 
oh 2 - ~ ~y ~ fA IA i — 4 ~ 
tion, Plaintiff's Exhibit 39 for identification, do you 
| 
* Sug ft - e 7) . 
recall testifyir as follows: 
| 
| 
Wa a rc ms re -“ - ~e ‘ - , 
& VO yUu lave ny recollie< tion apouyv now 
| 
| 
‘ Py . 4 - | 
the question of the guarantee first ar ie? 


ia No, I do not. 
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q You did say that. “ 
4 I might well have said that. 
Q Do you want to look at it -- 
A If it's there I might well have said it. 
< Mr. Thaler was resporsible for the appraital which 


was made for the plaintiff in this case, Ajax Hardware and 
Manufacturing Corporation, Kriser? 

A He was. 

a He had the authority to issue that in behalf of 
your company under his own authority? 

A He did. 

Q You didn't know anything about what the terms or 
his agreement with Mr. Klein were before he sent out that 


appraisal, did you? 


A I did not. 
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You weren't present at th 
between Mr. Klein and Mr. Thaler? 

a I was not. 

Q And you didn't look over the actual appraisal which 
he sent out, Plaintit'f's Exhibits 5 and 6, before he sent 
them out, did you? 

A I did not, sir. 
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Q Se the first “ime you became involved in ‘ils 
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asking us to make an appraisal. 

MR. BRILL: I move to strike the answer as being 
without authentication. 

MR. STREAM: Let him finish the answer. 

MR. BRILL: It's not an answer t the question. 

THE COURT: But you don't dive in quite so soon. 
T askei you to refrain from your diving in in the middle 
of an answer. 

(Question read) 

A I don't know who it was but they identified them- 
selves as the Ajax Hardware. I don't know whether it was 
Mr. Kletn or somebody else. They said they wanted us to do 
an appraisal. 

THE COURT: Strike the latter part. 

Go ahead, finish this. This was contemplated to 
be much less in time. 

MR. BRILL: A few more questions, your Honor. 

THE COURT: How many? 


MR. BRILL: A few more. 


Q Incidentally, you, yourself, conducted the auction 


sale at the Time & Micro machinery held in October, 1967, 
didn't you? 

A I did, sir. 

© Do you remember who retained you to conduct that 
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auction? 

A The people who discussed it with us in detail 
waS a law firm in Philadelphia called wolf, Block, Shaw, 
Silas and Cohen in behalf of the First National Bank of 


California, I think. 


© Didn't Time & Micro also retain you to conduct 
that auction? Weren't they one of the two parties that 


retained you to conduct the auction sale? 
A 


A They could have been, yes, sir. 


MR. BRILL: OCDo you have the Original copy of 


Plaintiff's. Exhibit 22 for identification during the deposi- 


oS 


tion of this case, Mr. Strecn? 
MR. STREAM: T haven't the forgiest notion what 
that is. Give me the date of the letter. 
MR. BRILL: The letter from Mr. Kriser to Mr. 
Do you agree that that was Exhibit 22 of the deposition? 


MR. STREAM: Ign't agree to anything. 


MR. BRILL: I am referring to a deposition exhi 


THR CoOTomn. ‘ale tale. Vaea , 
THE COURT: I don't kno 


MR. STREAM: T don't have it. Counsel says he has 
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a copy of it and I consent he can use it. 

MR. BRILI.: Do you consent it was Exhibit 22 for 
identification at the deposition? 

THE COURT: Show it to counsel. 

MR. STREAM: I concede Plaintiff's Exhibit 9 in 
evidence at this trial is marked Plaintiff's Exnibit 22 for 
identification during the examination before trial of Jesse 
Thaler. 

MR. BRILL: Would you agree that Plaintiff's 
Exnibit 38 was marked 2s Plaintiff's Exhibit 15 during the 


deposition? 


MR. STREAM: I much prefer to have counsel epproach | 


me and not make an offer on the record. 
THE COURT: Yes. Keep your conversations apart 


from the jury and not on this record, please. You ought to 


MR. STREAM: At counsel's request I concede that 
Plaintiff's Exnibit 38 received in evidence at this trial 
was marked Plaintiff's Exhibit 15 for identification during 
the examination before trial of Jesse Thaler and was so 
marked at paze 170 of nis transcribed testimony. 

MR. BRILL: Thank you, Mr. Stream. 

Q Mr. Kriser, I show you these two documents, Plain- 


tiff's Exhibit 38 which was marked as Plaintiff's Exhibit 15 
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pretrial deposition. 


THE COURT: What about ‘!t? I thou-ht 


into before. 
One more question, your Honor. 
One more river to 
Q I ask you whether you remember 
deposition in this action, Plaintiff's Exhibit 39 for 
identification, as follows: 
Mr. Kriser, had you seen Plaintiff's 
intiff's Exhibit 38, Mr. Klei 
August 29th, before you wrote Plaintiff’ 
is your letter to Mr. Klein dated Au 
repeat that. 
the answer. 
Do you remember that question being asked of you? 
I don't recall it, no. 
Did I read it to you accurately? 
THE COURT: Don't do that. You must read. 
MR. STREAM: May I respectfully suggest is what 
counsel should do is read the question and answer and then 
ask him does he remember being put tha 


the answer and he will say yes or no. 
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THE COURT: That ts the way to do it. 
Q Mr. Kriser, do you remember being put these two 


questions and answers -- 
THE COURT: He wasn't put the answers, he was 


put these questions and these answers, to be correct. 


Oo 


Mr. Kriser: 
"Q Had you seen Plaintiff's Exhibit 15 


before you wrote Plaintiff's Exnibit 22? 


aa No, I. didn't. 
*Q You had not? 
"A No." 


Do you remember being put those questions and 
giving those answers in your deposition? 


A No, I don't recall that. 


FB) 


deposition? 


A I don't deny it at all. I didn't say that. 


said I don't recall that. However, my handwriting is on 


this letter of August 29th. 


MR. BRILL: I move to strike the answer. I asked 


him whether or not he recalled -- 
A No, Iodon't recall it, I am sorry. 


THE COURT: Strike the other portion. Let's g 


on with this prolonged cross examination. 
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MR. BRILL: 
COURT: 
MR. BRILL: 


Mr. Kriser's testimon 


reading to this jury. 


THE COURT: 


MR. STREAM: 


MR. STREAM: 
the Court's permissio 
conceded to be authen 
These are stipulation 
to the defendant. 


Fact, Ajax 


United States Government in settlement of 


submitted by A 


for losses arising ou 


benalf of itself and its 


a 
Oo 
“a 
“ 
Oo 
Si) 
\O 


show him -- 


wnat you want to show him. 


I offer in eviderice that portion of 


It's in the record. 


Sustained. 


None. 


You may st 


ct 
@ 
ue) 
Q. 
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re 
a 
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I nave just two sentences to read to 
st. 
From what? 
I am going to read to the jury, with 


n, two statements of fact which are 


tic and true. That is 13 and 2l. 


s of facts which were made by plaintiff 
received a total of $249,917 from the 

termination claims 
subcontractors 


termination of Department of 
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Army contract number D.A.A.09-67-C-0039. 

21, fact, subsequent to March 25, 1969, Ajax received 
the further sums of $72,258.04 and $10 representing a | 
property disposal credit under the agreement which is re- 
ferred to in item 12 above and that is the termination 
agreement, your Honor, which was received in evidence as 
Defendant's Exhibit I over the signature of Harry R. Gowert7, 
executive vice president, and the United States of America 
over the signature of Salvatori J. de Simoni, attached 


thereto as Exhibit 12. 


With that statement, your Honor, the defendant 


MR. BRILL: I request that the Court direct the 
jury of the limited purpose for which those «catements were 
read into the record. 

MR. STREAM: Not now. 

MR. BRILL: Yes, your Honor. 

THE COURT: Not at this time. 

MR. BRILL: I do have a motion at this point. 


THE COURT: You aren't going to make any motions 
S 


before the jury. You have made some motions and I thought 7S 
you were through with that realm. ; ' 


MR. BRILL: That is when I thought the defendant 


had rested, your Honor. 
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determine when you should go. 


(Jury left the courtroom) 


THE COURT: At this time, Mr. Brill, no motion should 


be neard unless it is somethin- relating to what has occurred 


this afternoon bet'ore the jury. 
MR. BRILL: I simply want to make a motion 


fo.’ a directed verdict at the Close of the defendant's case. 


} 
THE COURT: Motion denied. That is, of course, somewhat 


unusual and it would be in a case like this, in any event. 
The motion, of course, must be dented. Are you through with 
your motions? 

MR. BRILL: Thank you, I am. 

THE COURT: And you are fully rested, no rebuttal? 

MR. BRILL: No rebuttal, your Honor. 

THE COUR’: If you will excuse me a moment I will 
come back and rule on the requests to charge. I assume 


you have each the requests of the others. 


MR. STREAM: set'ore your Honor goes inside I 


~ 


om 


would like to leave with your Honor's law secretary a copy 


of a supplemental request in liznt of the rulings that took 
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place this morning. The nature of it will be very clear to 


the Court. 
THE COUR!: Have you fot a copy for Mr. Brill? 
MR. S''TREAM: I sure do, I have two copies for 
you and one copy for Mr. Brill. 
(Recess ) 
(In open court - jury present) 


THE COURT: Mr. Foreman, and ladies and gentlemen 


@) 


of the jury, you may go home now. I want you to come back, 


if you please, tomorrow at ten o'clock and continue to heed my 


instructions. I am still working on certain legal matters 
which are quite extensive. Thank you very much. Come back 
tomorrow morning. 

(Jury left the courtroom) 

MR. STREAM: I am sorry, Judge, I was making a 
phone call. 

THE COURT: I suggest, gentlemen, that instead of 
writing all the numbers down you take a clean sheet of paper 
and where I say, for example, 1 through 12, so and so, you 
just write that down. These are first the plaintiff's re- 
quests. 

Refused except as charg@ias tol, as to 4 through 


12. The following granted as charzed, 2, 3, granted as 


4 

£ 

= 
i) 


Charged, 13 granted as charzed; l s refused except as 
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is absurd. 
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t remains 


No, your Honor. 


withdrawn? 


an 
7) 


your Honor. 


don't 


<noOW 


the alternative to 


what you are talking 


refused then 15 remains as 


wish you 


pers instead of this alternative busi- 


the issue of compensatory 


This is which, two? 


Number 31, 
here was one 


che only two 


8 41s withdrawn ir favor of 31 and 


we are talking about 


Ww 


lw 


ate 18 then, your Honor. 


now you put alternatives, 


submit and take parts,. kind 
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18 ts plaintire' 
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and what you are sayings is that if I don't cha 
charge 18, 
MR . BRILL: That is correct, 

THE COURT: 

&cept as charzed. You can do your best 
18, refused. 20 «ranted as charged. 
charged. 


charzed. ets 


except as charzed. 26 granted as charged. 27 
8 


except as charged. 2 
wise refused except as charged. 30 
before 31 was refused. 
MR. BRILL: There was a 32 submitted 
your Honor. 
THE ~OURT: I will see if I can find 
Do you have that, Mr. 
MR. STREAM: Yes, your Honor. 
THE COURT: 32 is refused except as 
Is there a 33? 
MR. BRILL: No, your Honor. 
THE COURT: We are through with yours 
the extensive re -uests 


Now I come to 


defendant's. 
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refused except as charg 


Number 1 through 8, granted as charged. 


your Honor. 


21 granted as 


24 and 25 refused 


this morning, 


char ed. 


; 
tnen. 


Number 


oy 


~ 


vn 


except as charged. Let me £0 back, 9 refused except as 
charged. 10, 11 and 12 granted as charzged. 13 refused 
except as charged. 14 is granted as charged. 15 is refused 
except as charged. 


The second paze of the list; 16 granted as charged, 


x 


17 granted as charged, 18 refused except as charged. 19 
ditto. That is refused except as charzed. 20 granted as 
charged. 21 granted as charged. 22 refused except as 
charged. 23 refused except as charged. 24 is refused. 25 
refused except as charged, ditto for 26 and 27. 28 granted 


as charged. 29 granted as charred. 30, 31, 32 and 33 


refused except as charged. 35 refused. 34 refused, 35 refused 


36 refused, 37 refused except as charged. 38 granted as 

charged. 39 refused except as charzed, 40 ditto, refused 
except as charged. 41 ditto, the same, refused except as 
charge. 42, 43 and 44 granted as charged. 45 granted 


except as charged. 46,47, 48 granted as charged. 49 granted 


as charged. 


50 granted as charged. 51 refused except as charged) 


2 granted as charged. 53 and 54 and 55 are refused. 56 
g z 2 


is granted es charged. 57, 58 59 and 60 refused. 


63 ditto, 64 refused except as charged. 65 refused. 66 
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2 granted as charzed. 
3 | I think that ‘s the end 
| MR. STREAM: A rfect day. 
5 | THF COURT: I suppose I have to isten to any ex- 
| 
6 | ceptions. 
| 
it 
7 ! MR. STREAM: I am simply going to except for the 
: record to those of the plaintiff's requests which were 
9 | granted as charged. 
10 THE COURT: Mr. Brill, do you have any exception 
ll | MR. BRILL: Yes, I do, your Honor. 
uv | THE COURT: State them on the record. 
| 
13 || MR. BRILL: It's going to take me a few minutes 
4 | to gO tnrough and examine the charges. 
15 THE COURT: I will be on the record. Just state 
6 se. 
V7 } MR. BRILL: First addressing myself to the plain- 
8 | tiff's charges, your Honor. 
19 | = 
THE COURT: That is your own request. 
20 | MR. BRILL: The plaintiff's requests to charge, 
21 | ‘ T e } | n 4 
} yes, I am sorry. In each case of charges 1 through 12 plain- 
7 Bb was , a 4 
| tiff excepts to the Court's charge insofar as it may not 
23 | - . 
| reflect any portion of the plaintiff's proposed charze reserv- 
24 i} } 
ing until after the actual charse more specific exceptions. 
25 || 
THE COURT: Be careful ebout your reservations, 
| 
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know why I should charze anything about fraud. 


make sure my exceptions are noted on the record. 
With respect to charges 


charge which does not fix the amount of compensa 


of the Court whether the Court means to remove 


from the jury's consideration. 


for punitive or exemplary damages 


synonymous. 


Honor. 


o 


WW 


ory damages 


Oo 


® 


w 


‘ 


mplar 


y 


t= 


19 


21 


damages. 


Honor. 


it now. 


punitive 


Honor. 


are full of exceptions. 


Honor, 


32 to the extent that the plaintiff's charges are no 


granted as submitted, 


in any event. 


MR. BRILL: 


MR. BRILL: I take exception to that as well, your 


took exception this morning. You 


Anything else? 
MR. BRILL: your Honor. 
With respect 


further except to the rulings on charges 21 through | 
| 


have my not 


the point, your Honor. 
a statement in the determination. 
about no peremptory or punitive 


recell such a statement, your 


{t now again if I inadvertently 


didn't state that punitive damazes were dismissed, I make 
Now it's riveted down, I hope. In any event no 


or exemplary damages. I stated it this morning. 


plaintiff's requests, your 


ct 


Finish up, please. . a 


respect to the defendant's charges -- 


s from which I dictated 


@ 
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punitive damazes. 


denied the claim for Punitive 


MR. BRILL 


odjections to the rulings on defendant's 


Honor. 
THE COURT 
for heaven's sake. 
MR. BRILL: 


your Honor. 


THE COURT: 


you can. 
MR. BRILL: 

through it. 
THE COURT: 


Please proceed. 


MR. BRILL: 


: I would 


to 


11S Morning and I hav 
I said then, 
damages. 


Go ahead and do 


I wish I could do 


It will 


take me 


We will have 


to be 


Thank you. 


With respect to charge 1 


like to make Several 


several minutes 


Specific 


requests, your 

Over with, 
it in 30 seconds, 
too. I don't think 


to zo 


atient, of course. 


10 which the Court 


granted as charged I except to any charge which does any- 


thing other than reflect the terms of the contentions 


Plaintiff in the pretrial order. 


THE COURT: 


Otherwise. 


Granted as charzged 


With 


respect to 


A-1834 
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naturally doesn't 


or 


ja/it 
granted as charged I object to the last 


proposed charge which misstates parazraph 4 of 


THE COURT: It says granted as charged 

MR. BRILL: Yes, your Honor. 

THE COURT: You will have to hold tha 
after the charge is rendered. 

MR. BRILL: A similar exception as to 
Honor. 

THE COURT: What is wrong with that? 

MR. BRILL: Insofar as it misstates t 
of the plaintiff. 15,obdjection on the grounds 


waiver has been ruled out of the case. You sat 


except to the extent there will be any charge 1 


incorporating any proposed charge on that I exc 


THE COURT: There won't be any refere 


except that it's out. I suppose you have no ob 
that. 

MR. BRILL: No, your Honor. 16 I exc 
portio: of 16 which is zoing to be granted on t 
that there is no showing that 

THE COURT: What: is it, a claim or a 
a claim? 

MR. BRILL: It's a charge that th 
a certain fact, your Honor, and I object to tha 
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where that 
Number 17, I object again to the characterization 
of what the issue is for the jury as to the terms of the 


contract insofar as it is not as stated by the plaintiff 


in the pretrial order. 


that, counselor. There is a great deal of water over the 
dam since that time. 

MR. PRILL: Objection to 18, for the simtlar 
reason that the circumstances under which Ajax paid for 
the appraisal are not relevant to the issue of what the 


agreement was. 


THE COURT: What is wrong with that? That its refused 


except as charzed. Co ahead. 


MR. BRILL: A similar objection to request number 


4 
YU 


20 which is granted as charged, reference to the payments for 


fair market value appraisal is not properly before the jury. 
A further objection to request number 20. 

THE COURT: You just mentioned 20. 

MR. BRILL: This is a further objection that if 
indeed a fair market value appraisal was supplied by the 


defendant but it was supplied neglisently and misled the 


=) 


1 | ja/it 872 
‘e 2 plaintiff then we could suffer damaze either on the breach 


& 3 || of contract or negligence by such a fair market value 
on | 
¥ 4 | appraisal. 
| ae | | | 
| THE COURT: I don't think that is the charze. 
| 
¥ 
6 | MR. BRILL: Tnank you, your Honor. 21 I object 
- | 
‘ to any portion of chat which is granted -- | 
8 | , 
* i THE COURT: Y-u want to say that to all rulings where 
, | I said refused except as charged, in one bundle? 
10 | MR. BRILL: That might shorten it, your Honor, 
e | 
yes. 
12 


' THE COURT: What you want me to do is refuse all of 


“ «) 13 | those, is that it? 


14 - 
MR. BRILL: Yes. 
ib THE COURT: Well, I didn't. Maybe you can get up 
od 16 || ‘ 
| to 66. 
7 | M BR TT wW4 +} 224 4 with +} 
i MR. BRILL: With respect to 35 dealing with the 
18 | 
} ‘ P 
e | question of reliance and proximate cause which was granted as 
19 ie a a 
charged I except to that charge insofar as it does not include 
2 | 


as a further grounds, as a further point of reliance the 


execution of the actual loan guarantee agreement on September 


a » 
1, 1966, not simply the loan and security agreement. 
thie 
) 23 
| THE COURT: What is that again? 5 
a os | 
| MR. BRILL: Charge number 33 requests or states 
ae i] 
5 II 
| that the claim of reliance was solely in connection with the 
ad | A-1837 
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which is contained in some of these requests to charges 


execution of the loan and security asreement on August 18th 


but we have a further claim of reliance that we relted on the 


with the bank on September 1, 1966. 
THE COURT: You object unless what? 


MR. BRILL: Unless the second part of that its 


MR. BRILL: 46 with respect to mitigation, your 
Honor stated that 46, 47, 48, 4g and 50 are all granted 
as charged and I except to all of those and two particular 
things I except to is any notion or any scent, any mention 
of a failure to mitigate as opposed to an actual mitigation 


and a further exception to any mention of the $249,000 


@ 


unless it's explained as in the ruling of this morning. 


y that has total discretion to award any amount 
up to 151,395.75 unless that sum is adequately explained to 
the jury as to what it represents and as to how the jury 


Should go about calculating compensatory damages and the 


factors that go into compensator; damages. 


THE COURT: If you don't that ts your own fault, 
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I except to it. 


4 | 
| 
5 | THE COUR'': What number are 
| 
6 MR. BRiLL: 66. 
STREAM: He has noted h 


MR. BRILL: 


| 
| 
7 | MR. 
| 
| I except to the 


a 2 not mine. You have to take care of y 
3 MR. BRILL: Labeled 23-4, fi 


874 


our Own papers 
s that right? 
| 
‘ 
you talking about? 


is exception 
granting of 


4n 


| charged and in case I missed to anything in going through 
| 
i| 
10 | I except to any of the defendant's -- 
© ll THE COURT: Give Mr. Brill one of the spec‘al 
2 | verdicts. 
O 13 MR. STREAM: I can state immediately that there is 
oe | orn 
14 no objection on the part of the defendant of any part or 
| 
15 | portion of the proposed special verdict. 
16 THE COURT: All rignt. I will ask that a copy of 
Ld 
uM | this be marked as a Court exhibit 
18 MR. BRILL: I request for some time to look over 
« the special verdict. 
a THE COURT: Go ahead 
xxx 21 (Court Exhibit 1 marked.) 
22 mun Arran t ! 
THE COURT: Whenever you're ready. 
a 
MR. BRILL: This is a very serious question, = e 
aA | ty 
. your Honor. 
— 25 | la, «iii tal ‘ a 
THE COURT I don't care how serious they re. When 
| 
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means he would 
a verdict in his favor for $163,000. 


The jury 1s entitled to return a decision on zeneral damages 


in precisely the way that this court has stated it in the 
damaze section of the proposed special verdict, particularly 


where it is the duty of a plaintiff to mitigate damages and 
I am not talking about $20,000, I am talking about a common 
law obligation on the part of a plaintiff to mitigate damages 


and I ask the Court to let the jury decide damages in pre- 


cisely the way it would if they were lef 


verdict problem and that is what this 


question 4. 


Let me driefly continue and finish 
tis. The question of reliance is, of course, 


item 3 of damages. There is nothing in there that counsel 


could possibly object to short of being granted a directed 


verdict. So far as 4 is concerned, this jury upon the 


eneral ‘nstructions and charze of this Court will know 
g 3 


precisely wrt it haz to do. It may come 


It may come back with someth‘ng else. If in my good judgment 


+) 4 
were is a 


verdict for the plaintiff and in Mm ood judzment 
7 JUagz 
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that verdict represents 
@ motion and the Court 
t But trae 4en!t+ heats 
* ° —- _ ¥ ~~ w we 3 ~uUe 
concerned I can't think 
case to tne jury than i 


your Honor. 


* 


common law obligation to 


will be before the jury 


there i 


«a 
7) 
Oo 
3 
@ 
= 
© 
< 


sum 
320,000, let's put that 
so, your Honor, then why 
trial. we mizht as well 


verdict. It's an outra 


court of Appeals and at 


& 


a 


gO back and reinstate th 


ar ee be 2m 
comprom GC iwlli come 
5,1 A tA + 
44 GeECICe wnetner or n 
ih ” "e v. ~ . 
-n@ LOurt Ow 290 1.3 


+h +4 ane th t 

the questions, the four 
Lae > 

rts one and two. I ask 
a4 « ~- mn . 4 4 ca 
riznt [ Ct is it the 


s there to respond ¢t 

stream now states tha 
mitization of damazs 
nd that somehow he its 
ght de justified in br 


Or tne moment 


re we going through tni 


wnen 2a ve 


and ask for an 


13 


14 


18 


19 


matter of 


MR. STREAM: Thank you, your Honor. You want us 
here at ten o'clock in the morning? 

THE COURT: Ten o'clock in the morning. 

MR. BRILL: Your Honor, what time does your Honor 


intend to break for lunch tomorrow? 


Tt a ? a } u 
THE COURT: I can't tell you that. Do I have to have 


H 
= 
be 
bet 
we 


all these minute tnstructions fromyou or requests? 
go when I decide it proper and it may not be until both have 


spoken. That may e2t us until two or after one. It may not. 


Mr. Stream, I wanted to say to you and to Mr. Bril 
that, of course, I reserve the privilege of intervening at 
any appropriate time and having a short recess during either 
of your summations. There is no necessity of going on. 

MR. STREAM: Of course, a juror may hay2 to relieve 
himself or herself. 

THE COURT: Of course. 


(Trial adjourned to at 10:00 a.m.) 


wm 


ja/] 

ja/fift 

vk I+ > a _ . + 4+ a ~ s 
exhibit. I won't eiiminate it, I simply refe 


exhibdi 


ct 


2 
+ 


MR. BRILL: Et's 30;. your Honor’. 


MR. BRILL: H is identification onl 


nm ee mnt. J 4 } 

THE COURT: H is out. Any others? 
ewes . 

‘KR. SRILL YO. 


THE COURT: All right. That should 
whatever the number will be. 

I am proposing that all exnibits be 
jury when they zo out to deliberate tozether 
of respective exhibits. I hear no objection 


Is there any other spectal feature 


a 
om 
oO 
Oo 
= 
ct 
ct 
@ 
pee | 
Oo 
ct 
dD 
ct 
om 
a 
i 
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statement 


Let the record show that eacn lawye 


4 


-- I bez your pardon, it's plaintiff's 


f's Exhibit 


4 


change is what appears in part 5, isn't it, Mr. 


MR. PAGE: 4 and 5, Judge 
THE COURT All rizht, 4 and 5. 
MR. STREAM May T speak to it, Jud 
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30. 


s being 


the new special verdict, Court Exhibit 3. The 


ciPe ts 
Tc -= 
the 
lists 


given 


10. 


ll 


16 


18 


19 


MR. STREAM: I believe -- 
THE COURT: This is merely in order to avoid any 


confusion with the jury on damages. That is,if they get that 


far. 
MR. STREAM: I believe that 4 and 5 are the result 

f a misunderstanding of the nature of the deferdant's claim 
4 


— 
— 


of mitization. We take -- let me see if I can make 


simple and short. 


THE COURT: What do you say that the statement should 


“de? 


MR. STREAM: I don't see any purpose to these 
revisions in tue second part of the special verdict. Here 
's the reason -- and I am talkirm about 4-A, a reference 
not to exceed $20, a reference to that figure -- 

THE COURT: Where is that? That is a reference 
that Ajax put a claim in -- 

THE COURT: What you say is that the 20,000 should 
tw out? 


MR. STREAM: Absolutely ou 


ct 


COURT: I think I decided that all would be ou 


ic 


TH 
except the 20,000. 

MR. STREAM: Let me explain why I think that is 
error. 
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when we are about to start summations. 
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MR. BRILL: If we are going to zo back into this 
whole question we might as well chan-e the summations. 

THE COURT: Just keep quiet. Maybe I won't change 
it. Your fears may be unnecessary. 

MR. STREAM: The $20,000 figure here {ts a figure 
which Ajax says was the portion of its claim to the govern- 
ment which represented an amount intenalf of Time & Micro. 
Our position ts that Time & Micrn's claims to te zovernment 
no concern to us. I don't care now much money Time & Micro 
got. That isn't a part of this case. What is a part of this 
case its how much Ajax got. It isn't that Ajax put a claim 


in benalf of Time & Micro for 320,000 because Time & Micro 


fact that Ajax got $249,000 for the government of which 

Ajax says $20,000 wa: payable to Time & Micro. But Ajax 
says that a large part of the balance was payable to other 
Subcontractors. Whether they were paid is something for the 
jury to consider. Our claim of mitigation zoes to the fact 
that Ajax zot $249,000 and has failed to expla‘n wnat it did 


don't understand this Time & Micro 20. 


= 
t* 
ct 
hen 
ct 
Hi 
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Don't be shocked at all, c 
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lly after 


lengthy arzument yesterday that the mitivation proof in this 


case did not extend to anythinz beyond the 
Ajax rece‘ved on behalf of Time & Micro. 


THE COURT: 


by the defendant to-chanze B. 


Anything else, gentlemen? 

Mr. Stream at this time not to address in 
ment any of the balance of this money as a pos::! 
in this case. 

THE COURT: Yes, 
your Honor. 
Anything else? 

I have no objection to que 
MR. STREAM: I do not concede $161,869 


amount of uamages. 
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MR. BRILL: We have the same proof at this trial 


THE COURT: I don't want to hear about the last 
It has nothtng to do with this trial. We must 


omething here. 


om improvements. I sugzest to tnis Court that the 


verdict which this Court put tozether the other 


ufficient if this Court will charge the jury, and 


I respectfully except, the matter can be covered by 


to the jury that if the jury reaches the issue of 
on it may not allow more than $20,000, period. But 
hat vefore the jury is to say to tne jury, look, 
going to get the damages, take a figure and take 
000, I think that is wrong, to zive the jury that 
mathematical equation. 

THE COURT: I think A must be changed. 

MR. BRILL: Your Honor -- 

THE COURT: You are z0!ng to sputter some more. 
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Out and it snould be covered in the cnarge of the Court. 


MR. BRILL: Mr. Stream ts interrupting me. I 
insist that I be allowed to continue. 

THE COURT: Go ahead. 

MR. BRILL: Unless the Court tells this court tn 


this special verdict what the initial amount of damages is -- 


THE COURT: I am not going to tell them. Why 


should I tell them what the initial amount of damages is -- 


. r : 
MR. BRILL: Not you tell them but the jury determine} 


the initial amount of Gamages suffered by plaintiff and, two, 
the amount of mitigation allocable to those damazes. 

THE COURT: All it leaves then is amount of actual 
damages suffered by plaintiff, so and so. 

MR. STREAM: May I walk up and Suggest if 4-A is 
left intact and this is Out, tnat becomes 4 and 5 simply 
becomes what is the amount to which the Plaintiff ts entitled 
as damazes and this is out, you are in perfect shape. 
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I nave decided this: 


altered is this: what is the amount to which plaintiff 


o 


entitled for damages. 5, the amount by which said damages 
are reduced by reason of recovery received by tne plaintife 
from the government if any, not to exceed, and I do that 
because I limited this proof. You can take exception if you 
please but you don't need to. That will be A of 5 and B 
will be balance. I am not going to fool around any longer. 

MR. BRILL: I do except to the changes which your 
Honor did make. I object to the chan;es in the special 
verdict. 

THE COURT: I changed it and that is it. 

(In open court - jury present) 

THE COURT: I Mave one statement to make to the 


jurors. One of the jurors, I believe juror number 6, has 
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CO wnat goes on from now, that is including the 
and including the charge. Of course, the basic 
Sider with respect to those facts, the testimon 
evidence from the exhibits is a separate thing 
those who wish to take notes may do so. You do 
let me make that perfectly clear. The notes ar 
used except for the benefit of the individual juror who 
takes those notes and I will allow the alternates 
motes if they wish because they mizht be called 
to deliberate although it is most unlikely at th 
How many want to take notes? Just one. 
be notea that juror number 6 ts the only one who 
takes notes. You may give this juror a ped and 
Now you will hear the respective summations, 
and zentlemen. These summations, I state to the 
te based upon the facts or proof adduced, whether 
by testimony or whether {t's by exhibits. Both 


" 


However, it js your duty not to conside anythin 


in the summations unless the plaintiff its there 
that contention Under our proceedings in this 
of the summations by the respective attorneys is 
At the commencement of this acti the plaintiff 
the plaintiff's lawyer. At this itime on summatio 
Gant's lawyer will go ahead and there will be no 
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to me something that TI had heard as a very young lawyer 


which began to happen in this courtroom during the lest week. 
If you can't hear me, let me know. 

There is an old proverb among lawyers that when 
you have a zood case on the facts, talk about the facts, 
and if you have a good case on the law you talk about the 
law. If your case is bad on the law, talk about the facts. 
And if your case is bad in the law and the facts, you pound 
the table and you cry as much as you can in order to develop 
@ sympathetic empathy. I want you to forget age, rank and 
serial number of counsel, Bench and bar and remember that 
you folks, six individual mentalities, plus tne alternates, 
of course, are required to judze evidence that has come before 
you, not the performance of counsel for the plaintiff, not 
the defendant's coursel's performance but the evidence. It is 
very important for you to disassociate yourself from us. We 
are spokesmen only. We are not parties or participants 
except in the legal sense of being the service of proof, and 


Sympathy and empathy don't belong in the jury box. That is 


either for or against me. I am talkin with complete dis- 
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passionateness. 


I represent a defending party, Industrial Plants 
Corporation. I could stand mute i nave no obdlization, 


which is to say, the defendant has no Ooblization to do any- 


burden of proof. The defendant needed to do nothing except 


allow the plaintiff to try to prove a case by w 


will describe as a preponderanc 


@ 


That means something more shan just a little bi 
in tne balance, it means a iec 
sO mucn sO tnat it represents a preporiderance o 
nave cnosen not to sit mute. I have chosen to 

and affirmative case as possible. My affirmati 
made through the exhibits and through the lips 

of the plaintiff's witnesses. Plaintifc came in 
a very narrow issue, and I wtll outline that is 
a second. He came to this case on a very nerr 
began Tuesday, Wednesday, Thursday, 
on Tuesday, seven days of testimony. Six or se 
testimony to prove a narrow point. 


protest too much. The defendant came forward a 


balancing but it sives you an idea of perspectiv 
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not microcosms sitting there look'ng there at dots, commas 
and words. You have to get a big picture. I told you that 
at the beginning. Stop and ask yourself, why should it take a 
six days ofproof to establish a narrow point. We 
think the plaintiff£ did protest too much. 

In my summation I will take up some of the evidence, 
not tne minutia. TI am not going to read you from pages of 
the deposition which are on the desk of counsel for the 
plaintiff. TI am talking to you about the exhibits, you can 
touch and feel, not the words of witnesses which are malleable 
depending on dispositions. I mizht point out to you also 
in these preliminary remarks, for.et about television. You 
now know that what happens in television is something far 


and apart from what happens in a courtroom. There are no 


i] 


monstrous liars and nobody has a monoplv on truth. can 
State without fear of contradiction from either the Bench 
or from my adversary that there are no monumental liars in 


this case. As a matter or fact, so far as I am concerned 


$2 did all the other witnesses tel} the truth as best as they 


covld recall it. Nobody stood up and perjured himself. we 


and siiow you what happened here after six days of proof on a 
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Again if I may just state one more pre iminary minute and 
bore you, I was coming in this morning by train and I was 


trom Thomas. Mann's “Magic Mountain”. In: it. I. found a 


most apt guotation. I am not trying to be a pejiazorue but | 
it mMappens to fit. In it there 1s a character called Celbrini, 
a beautiful personality,and in it he says, yhat {is the use 


On and arrangement of material, let 
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“order and simply fixation, 


are the first steps 


4 


I am going to take you out of the presence of the 
enemy amdorzanize this data for you 

What js this issue? What is the only, single, the 
exclusive issue which you have to corsider? We contend, 
and his Honor will in due course {instruct you along these 
lines we nope, but we contend that the one issue that 
you have zot to resolve is did Ajax order and did Ajax pay 
for a fair market value *ppraisal? fut aside whatever else 
Mr. Kle‘n may have asked for, also requested by ways of 
Opinions, also sought. Put aside whatever Mr. Louis 
asked for and expected. By the way, we never did find out 
why Mr. Louls failed to come itn and testify in benalf of Ajtax. 
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Indeed, nobody in behalf of Ajax appeared in this courtroom. 


Bear that in mind, {t bears thinking about. Put aside what- 


| 
| 


@er else Mr. Klein or Mr. Louis asked for. Ladies and gentle- 


men, it is our contention tnat if a fatr market value appraisal 


was asked for and paid for that {is tne end of the case. It 


ct 
rs 
27) 


fs really that simple. Becauce 1 our further contention, 


and tnere ts no dispute about thi 


uo 


readily acknowledze this under oath in their own candor and 


honesty, a fair market value appraisal is altogether different 


from an appraisal of machinery and equipment intended for 
sale item by item at an auction sale under an auctioneer's 
hammer. 1lt's a totally different thinz. 

So different, in fact, that Mr. Klein ucknowledged 
and Mr. Sinclair acknowledged that a fair market value 
appraisal could under no circumstances be used as a test or 
as a guideline for determining how much machinery will bring 
at a forced auction sale. That is a critical point because 

f they got a fair market value appraisal, and that is what 
they asked for and that is what they paid for, and they Knew 
they got a fair market value appraisal, and I will snow you 
they knew it, that is the end of the case. Because they 


fair market 
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could under no circum 


value appraisal to determine how much machinery was zoing to 


» Mr. Sinclair and Mr. Klein 
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bring at a forced sale at auction 14 months hence, even assumin 
oe 
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that they ever intended to get the appraisal for that purpose | 
and tney didn't. we will show that as we procee: analyze | 
the evidence. 

Bear {tn mind that the issue as we see {ft 1s did 


Ajax order and did Ajax pay for a fair market value 


appraisal. You may be asked the question in reverse. You 


may be asked, so far as I know the Court may ask you to decide 
did Ajax order ana pay for an appraisal of the machinery and | 
equipment item by item at a forced sale in liquidation and 

the answer as far as I can see its no. And if thet is the 
answer that is tne end of te case. There is notning left 

to be decided. I don't care if counsel talks for four rours, 
you keep your ised and your eye on the bali, on the ¢sinut, 

and don't forget, I can't get up after he ~alks and say 


‘ 


he made a mistake, he didn't state it properly. You have 


to remember what I say. It's my last chance and you make 


the answers that you are hearing me put .- you now if he gets 


| 
| 
up and say8 something different. If you don't remember them 
depend upon the Court. The Court in its own wisdom will 

make the final statement for you which will give you the 
basis for going into the jury room and reaching a verdict. | 


Where do we start? Let's start with the complaint. 


Started some nine years 
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After all, that 
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the complaint which framed the issues primarily and later 


hear them ad nauseam, I assure you. But the complaint is what 
| 


is filed tn court and signed with the name of a partner, 
Poletti & Freidin, signed May 5, 1969. Let's see wht he 
said. Remember the issue. Let's see what he said the plain- 
tiff ordered. He said, he being counsel for the plaintiff, 
the plaintiff satd in paragrapn 4 that on August 12th some- 
thing happened. Let me give you 4& couple of critical dates 
so we can put them in perspective. I was going to use the 


blackboard and it was suggested I not. Let me give you 


4 


critical dates. August 12, 1966, Jesse Thaler visits Mr. Klein 


for the first time inhis life. That is a Friday. August 
15th there is an appraisal of Time & Micro. August 17th, 
which happens to be a Wednesday, Mr. Jesse Thaler seit a 
telegram, just a telezram,out to California, sends it, sends 
it August 17th. On August 19th, which is a Friday, for the 
first time the appraisal, the finisned appraisal is sent 
with a letter of transmittal and an tnvotce to Ajax at the 
City of Love or the City of Industry or the city of 
something in Los Anzeles. Another critical date, on August 
23rd Mr. Louis thanks Mr. Thaler itn a letter for sending the 
appraisal and says we would also like your opinion on 


something else. I am zoing to find out why suddenlyat that 


A-1863 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. = 791-1029 


he said we would also 

and we will get to \ with " arantee 
and all that stuff. But ke tin completion of 
events and the hurry and the urgencies and the extgencies 
Smposed by Mr. Klein upon Mr. Thaler to d 
fast. There is no escaping it. He 
the bezitnning, there are no ‘liars e differences 
of viewpoints, a little skillful steering of words but 


there are no lies, no big lies anyhow. 


What does the complaint say? The complaint says that 


; ! 
on August l2th in contemplation of a loan and security agreement 


it doesn't say in contemplation of Ajax lending money; it 


says in contemplation of a loan and security agreement, and 
you remember that that loan and security agreement was a 
joint venture agreement. security 
agreement but it's before ° before you and 


; | 
you are going to have the exhibit anyhow. This a joint ventr 
7 


a document which says that Ajax will go in and do as it likes 
in that plant. Ajax can buy the stock, 15 percent of the 


stock e* Time & Micro and it can either lend money or it 


can guarantee money if it chooses but for only 120 days. 
We are t wh 120 days. If it doesn't 
not to, & is pay $20,000 to 


Micro and it's off the hook. rr is the loan and 
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security agreement to which the complaint addresses itself. 
On August 12th the contemplation of that agreement plaintiff 
entered into a contract, says the complaint, in New York, 
it adds, to agree to do what? hereby the defendant agreed 
toappraise the machinery and to report true market value. 
Snat xehibit will not be before you but remember those words, | 
| 
they are the plaintiff's words, true market value. The 
complaint didn't say that the plaintiff asked for an appraisal 
of the amount seek ube machinery would bring at a forced 
sale in iiquidation. For goodness sake, let's not zet lost 
ina welter of detail. Keep your eye on the ball. It's | 
simple. TIdon't care if the plaintiff took another 40 days 
to try his case. It doesn't make it more complex. It 


just presents a burden to you. The plaintiff's complaint says| 


| 


they wanted a true market value appraisal and, they say, 
that on August 17th they got a preliminary appraisal report. 
Then they say that on August ]9th that preliminary appraisal | 


report, they obviously mean by telephone call, it was confirmed 
e 


by a telegram on or about August 19th. On or about August 


10th, that is what the complaint says. Remember the business 


about the telegrams being sent and now counsel insisted it 


| 


@ 


was received before the loan and security agreement was signed} 
on the 18th, because it was cizned on the 18th all rizht, 


there is the date and initials. You will get it in the jury 
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room. The complaint says on or about August 19th defendant 
confirmed the telegraph appraisal report and he did It 


was received on the 2lst or the 22nd. 

Now, plaintiff Says that it then relied upon that 
appraisal reze‘t wnen it signed the Time & Micro agreement. 
Absurd. It wasn't there that time, only a telegram was there. 
We will zget to the details later. He finally says the plain- 
tiff, and listen to this classic non sequitur and if there 
is an error, if there is a mistake, I won't brand it a lie, 

I will just brand it politely a misstatement; if there is a 
misstatement in this case it ts contained in the paper 

filed by tuis gentleman by his law firm because the com- 
Plaint then says, this is wnat they said was the breach of a 
contract -- mind you the contract was to provide -- I am not 
going to guess at the words. They are imbedded in this documen 
Having provided the true market value, the true market value 
of the machinery and equipment the defendant breached the 
contract. How? They breached it because having represented 
in that appraisal that the machinery andequipment in-place 
was worth $1,056,000 4% was sold 14 months later for $145,000 
and, therefore, there was a contract breached. I don't care 
if Houdini stands up here, you can't make that statement 

sink rizht. It doesn't fit. It represents an effort on the 


part of counsel to confuse two totally different terms. He 
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Says yes, Okay we ordered a fair market value appraisal, we 


got a fair market value appraisal but he says the figure 

Wa. ng and, therefore, you broke your contract because 

14 months later the machine was sold at an auction sale for 
$146,000. I submit to you that this is a flimflam. It's 
nothing short of a flimflam. The plaintiff also -- and we are 
going to «set now into the evidence of this breach of contract 
te snow they zot what they decid but I am covering broad 
strokes and I will eome down. Remember I told you in the 
@ening statement that the plaintiff said to nimself, well, 
let's try it all ways. You broke the contract, you committed 
neglizence, you committed fraud so we will have count l 


breach of contract, we will have count 2 negligence and count 


3 fraud. Well, the only issues which youare going to resolve, 


ladies ana gentlemen, are counts 1 because counts 2 and 3 have} 


been cismissed by the Court, dismissed on motion, out of the 
case. Count 2 on nezligence is out of the case. Count 3, 
fraud, out of the case. 

We are going to talk about breach of contract now 
because tnat ie all that is left here, breach of contract. 
Mark my words as sure as I know that I am standing here with 
few hairs on my head, very few, counsel will do his very best 
when he sums up to make this back into a negligence case. 


You watch, because really that is the only thing that he can 
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try to do because a contract there was and a contract was 
performed. 

Now the evidence. First on the contract itsel 
the terms of the contract, and I am going to try to show 
you that plaintiff engaged the defendant to do a fair market 
value appraisal, like the plaintiff says it asked for in 
the complaint. He is going to say yes, a fair market value 
appratsal but it was expected for a loan. But the complaint 
didn't say pick and choose the appraisal that we asked you 
to make for.us, Mr. Thaler. The complaint said we ask for 
a fair market value appraisal. Remember that. Not only does 


the complaint say that but so does everything else in the 
J . 


For example, when the appraisal was received the 
appraisal said, Exhibit 6, the appraisal talked about in-plac 
value. It talked about fair market value, in-place value. 

You will nave it in the jury room. There isn't anything in 
there that talks about liquidating values, values item by item 
ina forced sale at liquidation, it's a fair market value 
appraisal. Now we will get to the question of whether it 
should have put down the dog tag numbers and God knows wht 
else of each and every item. That was really negligence. 

We are talking about breach of contract now, that is all tnat 


fs left here. The plaintiff may also say if it's fair market 
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why did he put tne individual item values GOwn? Because that 
4 
@ppraiser and the former president of the international and 


still president of the domestic and the fellow who offered 


3 


his expertise ts still trying to set out of Drexel College. 
He still doesn't have a degree. I am nct finding fault that 
he hasn't sot a desree but after nie years he doesn't have 


a degree. He said this {ts a terrible appraisal, and puttiny 


these figures down, that means I Suppose, that it is really a 


liquidating value appraisal. But it was called fair market 
Value, every word, ery line and the end tn-place can Only 


mean in-place reedy for operation. So I 3Ot out of a friend 


of his, I guess he wasn't such a g00d friend, a copy ofone ofr 
x  f 


his own appraisals and there was a biz fuss and botner then 
when counsel made certain pejorative remarks and he 

withdrew them and that is Okay, everybody does things when he 
he is excited. For crying out lud, I do them, too. Nobody 
should hold anything against him for that. We finally got th 


appraisal in here and there were charzes that somebody had 


~ 
pe 


Played games with it but he finally admitted when he came 

the next day with his own that whatever more was there the 

Sheets that he identified were part of it and all I wanted to 
BR 


usé the eppraisal for was to show that tn thts fair market 


value in-place the exhibit J and v-i, Me also put down individua 
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lew out the window. 


tla: 4 4 4} 
mow come the comporient fisures are in there Also the 

4 434 P ad 4 4 e 4 - e le a q 
redibility cf the witness which said this is a bad appraisal, 


4 = e 4 } vw 2 sia , ‘ 4 ; * 
10 Shouldn't nave the itndividual values ane yet h 


ppraisal turned up both with the comments 


the fisures I described to you. Whatever counsel says about 
tne otner exnidit that came in jn full tt didn't change tnese 


pages and I don't care about the other pages. Let nim drag 


@ll he wants. The pases I was interested in 


that herring ud 
was the evaluation of a fair market value appraisal in-place 
and the way it was done. By the way, you will see he listed 
very few serial serial numbers. Re didn't show costs and 


7 t ’ e aa 4 4 mn 4+ 
could only be used for a fair market value in Place, it 
e mn a -p = 
couldn't be used for an appraisal. That {4s the viggest red 
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value, the fair market value He didn't leave it at that. 
He sent an invoice to them for professional services rendere 
and he pointed out that his computations based upon an appraisal 


of $919,000 total fair market value, not liquidating value. 


See, all the documents are responsive to what t - plaintiff 


a fair market value appraisal. You have to stop and think. 
You can't leave your sense at the doorway and come in here 
and become philosphers. You have to be rational, logical, 
pragmatic people thinkinzas people think in the Ordinary 
market place, in hospitals, in the walks of life. f you 


had received a bill for $4,000 as a company official for a 


” 


ee in the appraisal 


fair market value appra‘sal and you 


= 


and you said for crying out loud we didn't ask for this, what 


would you have done, you would have said take it back, it 


doesn't help us a bit. Take it back You cert3inly don't 
make me pay for itt. And if I pay for it what clearer, more 
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for? They sure dropped the lawsuit 
they had a little loss two or three y 
they sue Industrial right away for ze 
Of appraisa’, and they knew it was 

a different one because from the very 
there were no liquidating values in th 
Said that, even Mr. Klein said ne nev 
value appraisal. That is nis oath ir 
got an appraisal of values at forced 
didn't make any steam about {it becaus 


there is nothi 


they ordered that is 
suit is filed doesn't 
I wish it was so. I 
Or one of you suffere 
recover. But the law d 
has tc “ake his loss 


this cas 


get to that in the co 
So further 
that Mr. Louis as soo 


mean that there 


4 
d an injury that 
4 - 
Oesn't permit th 


e under any ciret 


urse of time. 


buttressing the 
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wronz if they axpected 


they asked 


why didn't 


@ person 


to tne 


We will 


CF 


~“ 


12 


13 


l4 


19 


21 


th got it in October, 


912 


| 
| 
Put this into evidence. Mr. Louis writes to Mr. Thaler, thank 
| ' 
|} you very much, it was indeed an imposition to 


tnis plant on such short notice. Je have your app 


we thank you for it. He said it, but Since, he goes 


come t9 a preliminary unde -- 
standing we had to have some basis upon which to go, some 
basis, any basis, just sometning so we had to ask for your 


| Cooperation and we got it. You Speak of the value of 


the equipment and itt! 
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| words. You speak of the value of the equipment as fair 
} Market value. So Mr. Louis Says yes, that is right, that 1 


| what we vot. Then he says as Mr. Klein discussed with you we 
‘ J 


would also like, for our own information what in your opinion! 


the equipment would bring under a forced sale 


Please pay attention to tnis, ladies and gentlemen 


We would also like for our own information your Opinion, our 


Vv 


information, your opinion -- not an appraisal, just an 
e 


Opinion for his own information. Why did he suddenly ask for 


the statement of an opinion as to liquidating value and not 


| an appraisal? For this very obvious reason. You ‘saw how I 


tammerec out of these various witnesses the fact over some 
} 


considerable objection the fact that there were pending at th 


time very active negotiations cn the part of Ajax to secure 


| 4&2 $3,030,000 zovernment contract and they 
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On the llth of October Uncle Sam awarded to this 
er P 

2 $3,000,000 contract, a fuse contract to A:ax. B 


Ajax nad a throat hold on Time & Micro, they were 
under the security agreement They had a right t 


the plant, they could buy up to 


they could get off the hook anytime they wanted for 


$20,000. Taey were for all practical purposes Time & Micro. 
You don't have to go to training in Army contract to know 

that the United States Government doesn't grant a contract 
overnight. They take bids and after they take bids they measure 
which one has the best bid and when they finish with the bids 
they tnen do an inspection called 2 precontract survey and 
after they do the inspection they then make a contract 

award and then begins the negotiation o* the contract which 

was introduced by counsel. After the contract was signed a 

not unt{l then can the contracting party zo out and zet his 


subcontractors lined up because you can't make co 


with subcontractors until he knows he 


government, 


pretty safe to assume that in August, since October 


contract signin; day, in fuzsust that 


reality. We couldn't get Mr. Klein to admit it, h 


didn't the award was 


Know wnen 
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make that in August of 1966, at the end of August, August 25th 
or so, the contract was in their pocket and at least it was 
being negotiated and the award was in. There had to be 
because why in the world did they ask for the quantity of 
appraisals they did? If they needed it only for a bank, 

first of all they got four copies or the appreisal wnen it was 
sent out at the beginning of August. Jesse Thaler with 

his transmittal letter enclosed four copies of our 

detailed appraisal, four copies. Do you think that was enough? 
No way. In this letter from Mr. Louis that I was reading to 
you in which he said we would also like for our personal 
tenefit, ar own information, what in your opinion the machinery 
would bring at a forced sale -- by the way, would you also 
send us four more copies of the appraisal. That is eight 
formal appraisals. Whom do you think those appraisals went 
to? Iwill teil you. They went to the Department of 
Finance, they went to procurement, they went to the adjunct 
general, to eve-y departmmt of the government that would 
require #4 appraisal to the facility to show that it was a zoo 
fine plant worthy cf taking a subcontract or. the most important 
element on a piece of armament, a timing mechanism. That is 
wiere those appraisals went, eight of them, not ~ liquidating 
value appraisal, an in-place appraisal, what they ordered 


and what they needed and what they were going to use to 
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ss 2 || convince Uncle Sam to let them sign the contract. Tnat is 
3 demonstrated not only by tne letter but by the fact that 
Cy 4 those additional four appraisals did go out, which they did, 
5 because it shows it in the letter transmitted. It's evident 
) 
6 | from the fact that the loan agreement, the loan agreement, 
| 
7 with the so-called -- the so-called loan and security agree- 
| 
) 8 ment rather, which our friend over here insists was the 
° | reason they needed the appraisal, and I sy absurd. That 
10 very loan and security azreement which is the joint venture 
) 
il | agreement does: 't even have the appraisal attached ww ‘t, 
| 
le it has the Hirschmann report attached to it. That is Defen- 
1e Bo} dant's Exhibit 4 -- Plaintiff's Exhibit 4 in eviacnce. 
14 i : 4 
What does tne plaintiff say? Again I am addressing 
* i myself to the breach of contract because that is what we have 
) 16 ; ‘ wigs fs ear 
i in this case. What does the plaintiff say? Well, ne says not 
17 | ; 
| true. Yes, I must admit that the complaint says what it says 
) * | but it also says that they needea to decide about a loan 
® but you can't get away from the fact that it said that the 
0 | 
agreement was that they employed the defendant to do a true 
k 21 Wo . 
market value appraisal. Well, he says maybe so, but Mr. 
2 | | 
| Klein testified, and I dare say he will remind you that Mr. 
om, 
2 ~ a fe R | 
Klein testified that he asked Mr. Thaler over the telepnone 
i 
| at one point or another, God knows when, it had to be after 
i 25 | 
the appraisal because he didn't talk to Mr. Thaler before, 
» 
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x 


ie said after the appraisal he asked 


- 


value appraisal, whatever in the world that term means. Not 
even the world's greatest expert used that term. It's 
a figment of Mr. Klein's mind. 

If he asked for it after the appraisal was rendered 
then it's simple logic that he asked for something after the 
contract was made. A contract 1s a request and an acceptance 
of request for a consideration and the request is the plain- 
tiff says, "I want a fair market value appraisal." It was 
accepted by Incustrial Plants and eventually paid for. You 
can't change a contract by something tnat a man asks for 
later. It represents an add-on. Tnat 1s quite true, he 
may have needed that additional liquidating value figure 
but not for the Army but for the bank which eventually made 
a loan to Time & Micro and that is the only reason he could 
have rseded that liquidating values because only bankers thin 
about disasters and bankrurtcites. Nobody else, certainly 


4 


not Ajax when it's signed up a $3,0C0,000 contract, it has 


a hook on its own captive subcontractor, working ahead 


with a potential ten percent profit and don't swallow everythi 4 


which that most beautiful man, Mr. Sinkler, told you. He is 
a beautiful guy with a zrr sacksround and most prestigious 


record in life. But when he says five percent is all that 


anyone can expect, don't you believe that because the plaintiff! 
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exnidit or rather Defendant's indicates | 


that when Ajax made 


claim after it was thrown out less 


. 


contract was awarded, they claim for $399,678, 


$399,678 of damages which the plaintiff says it suffered 


dSecause in 30 days it was thrown out of a 


even started on. Fart cf that was a ten percent profit 


factor shown on page 2 tne exniditt, ten percent. schedule 


5D. profit, my word for it, it*s in the 


exhib I don't know 


J 
ct 
. 


and this tnis 270 depended so terribly much 


guarantee money, 


this appraisal. If A jax had received 38 blank sheets 


upor 


of paper from Industrial Plants I wazer to say they would 


have made that loan to put Time & Micro in a position to qualify 


for a $3,000,000 contract that meant potentially $300,000 


to Ajax. That is what they put the money in 


rr 
.@) 
" 
~ 
(@) 


was to make Time & Micro ready to take on this contract. 


The appraisal had nothing to do with t except to convince the , 
Time & Micro was a plant ready to perform with the 


in-place ard qualified to do the job. I will prove 


it to you by still @notner way. Perhans I protest too much 


but I must cover these things because if I don't my zood | 


friend will and you are to say Mr. Stream didn't mention 


os ~O I have 


that, I guess maybe Mr. sri 
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superfluous. 


Remember how everybody 


and Mr. in his previous 


get the apprais 1 before we sien 


I repeat to you, they were 


have made the loan, they were to 


3a ztreement 


cost them anyt 


of a $3,000,000 contract. 


They az 


whicn means it isn't even 


they didn't put up the money, th 


where they stood on August 18th 


contract intheitr pocket,and they 


reason to bhelteve they would 


‘et the 120 day loan and I 


loan zoin-- to be paid from and he said, 


But he Knew. The only place that lcan was going to be paid 
by Time & Micro was if the zovernment contracts began to make | 
payments and it was expected to make payments shortly after 
é | 
the contract was signed and the parties figured tn 120 days 
| 
they would be getting from the szovernment to flow through 
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ition, we were waiting 


document. Again 


not only would they | 
gm this loan and security 
had dropped dead on August 


igreement 


$. They were on the verge 
lerd or guarantee 3$270,000 


ss me a aa 


that Js what happene 


it. From 


they had a governmen 
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"On, I don't know. 
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Tnat ts now the loan 

qd off. It didn't cost Ajax anything. They 

Knew they nad a contract. They had every reason to believe 
they were zoing to get the money from Uncle Sam in cash flow 


Payments monthly plus the fact tnat they had an opportunity 


to acquire 51 percent of Time & Micro. They had a rizht to 


use the plant for their own purposes itn doing this job without 


rental charge and if worse came to worse they could get out 


of it on payment of -$20,000. There ’- a clause in the back 


which says that if ue didn't zo aheau with the loan and ettner 


for $20,000. Use your noodles, iadites and gentlemen. You 
don't think for a minute wnat this agreement was signed on th 
basis of an appraisal that wasn't even attached? Don't leave 
your common sense at the door. 


collateral value 


~ 


So Mr. Klein says, "I asked for 
appreisal and I didn't get it and that is a breach of the 


" 


contract. I nave tried to cover with you, ladies an 


3 
Q 


gentlemen. that it just didn't nappen that way. He can say 
it but that doesn't make it gospel fact. This ts no *ermon 

On the mount. It's a little h 
again. He didn't ask for that. He asked for it after the 


event, not aS a contract but later ne asked 
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| > | 
2 we did zet, th's is alternate arzument number two. The 
' 
3 || laintiff has come to this court with a whole sertes of arzgu- 
a iH] z | 
i} | 
. 4 || ments. As you know two of them are out of the case. 
5 } Even on the breach of contract there is a certain fluidity 
t | | 
6 || to the plaintiff's case that !s a puz~lement to us. He | 
| 
7 tells you something. He says okay, if we didn't get -- he 
| 
ie 8 | says first of all we didn't ask for a fair market value 
, | 
9 appraisal but we got one. Then he says if we didn't get a 
| | 
10 fair market value eppraisal we got liquidaing values. Some- 
| 
ad 11 | how he wants to get to the jury that he sot liquidating | 
| | 
ae | value appraisals and he forgets, does Mr. Klein, that nis own 
’ a) 13 || expert said this is not a liquidaring value appraisal, 
14 || 4¢ couldn't ever be a liquidating vaiue appraisal, it's a 


A-1881 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. = 791-i020 


15 | fair market vaiue appraisal. Counsel has the witness point 
| 
» ho 16 | triumphantly to a telegram and the transmittal letter. 
| | 
7 | You are going to hear the word "inconceivable" but I think 
18 | you are :oing to hear it like this -- !nconceivable, and let 
* 
19 | the record show that I really emphasize that word, inconceiv- | 
: 2 | able. You are going to remember that word, you watch. 
wy £2 * | You remember how he read to us the paragraph in the transmittal 
: 2 | | 
: letter, how it is difficult to project market values but it's 
_— | . | 
. ya 
ad | inconceivable that the value would be less than 60 percent 
* 4 | ; | 
* | of the appraised figures. And the telezram, listen to tnis, 
3 Fens -- Plaintiff's Exnibit 30 itn evidence, the one he didn't 


13 


14 


16 


18 
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want to put in and then he did, tni- is Thaler's telegram. 


and boy am I emphasizing those words, of this plant, would be 
less than 60 percent of the appraised 
the next two years. 

Plaintiff says that represented an appraisal of 
liquidating values, number one. It's not an appraisal, it's 


a telegram. The letter is not an appraisal, it's a letter. 


Number 3, neither the letter nor the telegram talks about 
liquidating values, it talks about something that this man 


thou-ht in his own wisdom would be an itrreduceable figure, 


a minimum figure of 60 percent of the value he assessed and 


appraised of the plant. That is market value in-place and 


| 

| 
that is what the appraisal was. Don't let the wool be pulled | 
Over your eyes. Again we are talking abour reliance. This | 
telesram that came in, Mr. Klein said he got it on August | 
16th, August 18th, and that was the.day the contract was 
signed. Feconstruct it for yourself. Just picture yourself. 
Can you really see a bunch of gentlemen sitting in his 
home with his plant 20, 30 miles away no further from his 
home than Chappaqua, a little more than Scarsdale, big deal, | 
a poor closing and they re all sitting there and in Mr. Louts' 


house and theyare waiting for 2 telezram to come and suddenly 
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it comes and Mr. Klein said I called up and said okay, go 
to the boys and they sign. So I said, 
somethin--. You overlooked something. Didn't you tell us itn 
your deposition before trial that you instructed Thaler to 
appraise the machinery item by item, didn't you say that? 
“Yes, I did." 
"Didn't you tell them that you wanted an itemized 


appraisal of each ptece of equipment and not of the entire 


unit value?" 

"Yes, <.¢6id." 

Tnat is question 16 and question 15, if counsel 
wishes tc follow me. 

So I said to Mr. Klein, "well, if that was so very 
important to you how come you went along on a telezram that 
didn't give you the very item values you wanted?" And ther 
was no answer to that question and, of course, there was no 
answer because they never relied on that telegram. They 
had that deal closed long before they got the appraisal an 
the telezram didn't get there until after. This telegram wh 
the witness identified bears a California Western Unton 
receipt of August 18th. But again use your own experience, 


you can brin; your own experiences in the jury room. 


- o 


ich 


What is there in the record that tells you the tele- 


} 

| 
gram was delivered at ary time on that day? You have no right 

} 
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to assume it. I don't Know how mucn exp 
with western Union but those of you that 
it. Who said it got there on the 15th? 
Thaler sent from New York himself, ne di 
until the 19th. That is why counsel wan 
It's time stamped August 19th, Mr. Thale 
he got Als copy of 


the other one got tnere before? If it 


nave 


ot there 


in California, of course, the whole dea 
if they didn't they weren't waiting for 
was a deal and the appraisal meant nothing. 


l1 ing on @ zovernment contract. 


Well, says counsel, okay, we 
value appraisal, okay, maybe we didn't 
value appraisal or the 


I have another argument says Mr. Klein 


here in the courtroom. Ajax 


appraisal, they got the 


of course, carries that important assumption and that 


Industrial Plants was expected to do somethin 


wasn't hired to do and that is what 


spend his 
Absurd. They didn't know 


to assist. 
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nce you have had 


talk about 
copy which Mr. 


get his copy 


time stamp. If 


the telezram on thel9th why do you assume 


the 19th 
closed and even 
deal 


They were re- 


fair market 


get the liquidating 


to his 


time arguing. They knew we needed 


We knew they might guarantee. 


Zot th 


wrong kind of appraisal. 


counsel 


‘ 


collateral. value appraisal but, but - 


counsel and he 
arong kind of 
Now that, 
that it 

is going to 


t to make a 


knew they were going 
But they asked for 
COURTHOUSE 


is that 


loan. 


to 
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a fair market value appra 


Well, that is not ‘what they said. If Industrial 
Plants broke its contract by delivering the wrong kidof 
appraisal and they certainly knew that it was the wrong «ind, 
if it was wrong, putting aside they never said it was wrong, 
but if they Knew it was wrong then they knew they couldn't re- 


ly on it and what is their damage? How are they hurt? They 


Would your Honor want to take a recess? 

THE COURT:How much longer will you be? 

MR. STREAM Fifteen minutes at the most. 

THE COURT: Suppose we f0 to that extent. I 
would like tO make the recess between the two summations. 

MR. STREAM: Allright. 

Let m: get down to the last argument that the 
defendant -- I keep calling nim the defendant and that is 
wrong. He is the plaintiff even though I have carried the 
cudgels of this case and indeed feel -- I withdraw that 


Statement. I hope that you will coriclude tnat not only has the 
| 


“ 


Plaintiff failed to meet his burden but we have taken on a 
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contract here and a contract made 

Plaintiff, there is one more argu 
okay, you delivered a fair 

you. can't get away irom it, and, 


ordered but it wes done badly, {t 


I can assure you that is what the 


is the only thin 
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to try to drag the breacn of cont 
you that not only did we agree to 


a raisal but to do 
p 


hizhest standards of every induct 


man and we broke them all and the 


of proving that there was a 
| 
and kepc. So says the 
| 
ment I want to meke, he says, | 
} 
market value appraisal, 
okay, that is what we 
| 
was done negligently." 


y are zoing to argue but 


Zoing 


they are zoing to tell 


do it, a fair market value 
and according to the | 
ry and profession known to 


y are going to read you 


from the principles of the American Association of Appraisers | 


and they are zoing to tell you, nh 
& 5 


about this Mr. Sinclair who told 


out and because those things were 


was done in that fasnion he ts 


that they broke that ‘contract tn 
y 


appraisal. S/gain, an argument tha 


To begin, with, we demo 
the plant and most 


no matter wnat 


! 
e is going to tell you all 
things that were sein 


you the 


left out and the appraisal | 


ing to say you have to assume 


that they did not do a seat 
hold water. 


t doesn't 


netrated that Mr.Sinciair 


important, ladies and 


- 
Cna 


t appraisal should have 


and the manufacturer and the 
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have, but the one thing he said which is most important is 
this, he said, "Mr. Stream, you are absolutely right. I 
can't point to one figure in your appraisal that is wrong. 


Remember that. "I can't show one figure that “s wrong. 


is I wanted your client to know what he was setting. 
I said if the client knew that, If he knew from Mr.Haakenson 
that the machine was in-place, if ne knew from Mr. Hirschman 
appratsal ¢t years before that the machinery was the finest 
precision instrumentation in the country all under one roof 
from <witzerland, if he knew from the report of Hirschmann 
what those cost figures were, and that report is before you, 
it was ziven to Mr. Thaler by Mr. Kieitn, and in it it shows 
values, serial numbers and all the other peraphernalia that 
was necessary to show that was being 2npraised, if he knew 
all that, I safd, Mr. Sinclair, what is the harm of leaving 
it out? Supposing it was done because {ft wasn't time, wouldn'’ 
that be an excuse and he satd of course. Remember the exigen 
under which this was done, Friday tos Monday and counsel is 
going to tell you what did Mr. Thaler do on Seturday and 


d he beat it down to Washington and go to the 
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Bureau of Printing anc Engraving or wherever he had to go to 
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2 | diz up nistor‘’cal data on this company to add to the {ta 
3 || of this appraisal and the answer was he didn't need to. Th 
| 
| ‘ : 
4 answer was that he nad a Hirschmann appraisal there and 
i 
5 ) in any event, ladies and zentlemen, that didn't change or 
6 make erroenous the figures. That was the first and most 
| 
7 | thing that Mr. Sinclair said. "I cennot say to you," Mr. 
| 
8 | Stream, "That the fact that certain features of the apprat 
9 | differed from the ones I approve of that one fizure was 
10 | wrong," and Mr. Sinkler, the former president of Hamilton said) 
| 
Il || the same thing. There is nothing that I can say that ts 


wrong about that appraisal, nothing. #e@ll, says the plaint 
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how about this, the apprat!sa 
letter which its really not a part of the appraisal but let's 
assume it was, give him the benefit of the doubt, the 
appraisal and the telegram talk about Sw 
that stuff and they are coing to show you that after the 


appraisal was signed the tariffs went down. The Swiss embarzo 
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was off but after the appraisal «as done in Augu 


tariffs went down. The tariffs went down in January, 1967, 


in half by President Johnson. The eppraisal was Av gust. 


So the fact that the tariff weit down meant nothinz. 
= 


Counsel tried to get Mr. Sirkler to say that they wer 
expected, yes, like date and taxes are zoing to be reduced. 


Expected for years but you don't bank on that, you don't live 
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On expectations. It represented a change in the market but | 


it doesn't matter any more than the Swiss embarg.. We were | 


talking about the appraisal of the plant in-place with the 


finest Swiss machinery known to man. It doesn't matter that | 

Others can buy individual pieces because the embargo was 

off. we were talking about an appraisal value of a plant in- 

place ready to operate, what Mr. Thaler called turn key, you 

turn the key and then you go, start off. So much about that 

red herring about the Swiss embargo and the tariff business. 
Now we come to this question of reliance. I am 


going to ask you to remember, ladies and gentlenen, that I 


don't want to sound like a pedant. I am trying my best simply 
| 


to codify data for you. I recognize you as my peers but I 
give you these only as suggestions to help you remember china 
There is a mnemonic, A.R.D., the tssues before you and A. 
was the azreement. Wnat was the agreement? If there was the 
azreement I said there was that {s the end of the case. 

R. {fs reltance, the reliance factor and D. is damages. Let's 
talk adout reliance. We have covered A. in tnis word ARD. 


Let's talk about reliance. I have already told you how they 


ct 
po 


could not have relied upon le appraisal because it hadn't 


gotten there when they did the agreement which underlay the 


. | 
whole thing. Recognizing that they say well, we got the 


appraisal before we actually guaranteed the loan. But by that} 
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time, ladies and gentlemen, they knew that they didn't 
have the kind of appraisal that would nelp them determine 
liquidating values and that is why they wrote these letters, 
may we also have. They couldn't have relied upon the 
appraisal and suffered damages because of the appraisal and 
that is what you have to measure. If they didn't rely upon 
it then the defendant can't be held liable as his Honor 
will make abundantly clear to you. 

And this ts absolutely in my respectful -- I can't 
Say snat. I dare say you will find this to be the last and 
irreversibly conclusive point on reliance. Even if there 
were a nizgering remnant of a trought in your mind, just a 
vestigial remnant that maybe trey relied, the bubble bursts 
when you stop to realize that on August 30th Mr. Kriser at the 
request of Kle‘n sends an offer to Ajax which is marked 
in evidence as Pla‘ntiff's Exhib‘t 9 -- and the plaintiff 
put this in evidence -- !n which he agreed at the request 
of Ajax to bind his company to pay $350,000 to Ajax upon 
call as a purchase price for the machinery at that plant 
and that he would keep that standby guarantee gooc for 120 


days from the date of his letter which is August 30th. There 


is that 120 days again and by then Uncle Sam's money would 
be in again. They wouldn't need the standby gurantee but 


it's there in case. That is tne offer for 5 percert because 
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they had to put the money itn, they had to have reserves for 
that. $350,000 benind a $270,000 possible loan. What a 
beautiful position to be:in. As counsel s3id in his opening 
statement, maybe we should have taken the guarantee, if 
we had we wouldn't be in this court. That is most important. 
He said it. I didn't say it. Maybe we should have taken this 
guarantee. He said maybe we should have taken the guarantee, 
if we had we wouldn't be here. 

But they didn't take it. Having the opportunity 
to be whole on that basis and having been offered that 
guarantee and having ~equested it how in God's world can any 
sensible human beinz stop and say to nimself that they relied 
upon an appraisal of fair market value? You can't do it. 


Reliance. 


Mr. Sinkler testified briefly and s: that he was 


a great expert and the: he talked about the Swiss embarzo and 


about what he would do and how no one would pay a premium and 


he didn't answer that question because he wasn't that kind 


of expert but he was going to say was who wanted to buy Time 

& Micro either in-place or unit by unit. I-will tell you 

who, how about Uncle Sam? I said, “Isn't it a fact that you 

took your plant intact and sold it to the United States 

Government?" and he said, "Yes." In-place, ‘ntact as a fuse 

operation which was precisely what Time & Micro was not only 
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—— 
| @quipped to do but engaged to do by the United States Govern- 
| 


ment. 


So what happened in 1968? we will mever know, I dare 


| ‘ 
| Say, Since it doesn't come out so far why the government 


& 6 | terminated the contract. You may have some tdeas as to it but 


there is nothing in the record that shows why the government 


SO abruptly chanzed its ind less than two months after it 


approved the contract leading a filing of a claim of $390, 000mm 


| 
Even Ajax or Industrial Plants, it's own captive subcontractor! 


didn't get a bid from Industrial Plants for December llth. 


By telegram they engazed them as a sub and yet Ajax says it 


$399,000 and all !t got back was $249,000. It got 


— 


$249,000, that it got back. 


MR. 


BRILL: I must object to this. 


THE COURT: The jury will determine fac 
Jury 


ts if 
17 
they are not what the lawyer states, counsel. 
18 MR. STREAM: I suggest the jury bear in mind Exhibit! 
ad I in evidence. Exnibit I in evidence which is the termination 
settlement contract between Ajax and the United States 
21 
Government. Pay particular attent‘on to page 3 thereof. 
a » | 
On damages. I ask you. to consider why in a case as 
3 - cnt 
important as this was to the plaintiff in 1966 its complaint was 
we n : i oe . 
e- barren as we demonstrated 2f any reference the United 
25 . 
States Government. 
. 
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MR. STREAM: Is barren of any reference to the 
United States Government. Vhy 1t took eliciting by me in 
cross examination to bring out that Ajax had gotten a United 
States contract for $3,000,000, why you had to draw out by 
admissions of fact that Ajax had been terminted and it received 
$249,000 and you zo into the Jury room and ask yourself 


what happened to the $249,000. 


| 
| 


MR. BRILL: I must object strenuously to statements 
of counse) S.urectly in opposition to the perogatives and 
Instructions in chambers this morning as to that sum of money 
and I request that the Court direct Mr. Stream -- 

THE COURT: You may disregard thet last statement. 

MR. BRILL: I apologize for interrupting but I 
was forced to. 

MR. STREAM: Ladies and zentlemen, the rest of 
this you will have to do by yourself, you have to think it out 
by yourself. I could dwell almost for two more hours on 
the detail but I promised you that I would touch simply to 
remind you to get your thinking process cleared up, to give you 
a framework in which to think through what you may hear from 
counsel for the plaintiff. I will re!terate tha: the issue. | 
in this case is did Ajax order ard pay for a fair market 


value appraisal or did they order and pay for a liquidating 
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value «praisal ad I Suggest tnat !f you are asked the question 


and you say that they didn't order and pay for a liquidating 
value appraisal that is the end of the case. I am going to 
tell you that. I don't know how you can reach ariv other 
conclusion. there fs nothing here to show in any part of 


this appraisal liquidating values. Whatever else Ajax may 


Nave asked for is beside the point. 


I am going to philosophive with you for a minute. 
I promise it will Only take two minutes but I must do this. 
I read something 1. the pa,er two days ago which I found most 


@ppropriacte. It way: in the morning "Times," your Honor, a 


matter of public record, October 20th, a headline called "Joan! 


Little's Lawyer Scorns Legal System," and says he bought her 
\ 
acquittal and counsel had thie temerity, a member of the bar 
of which I strive to be an honored member, had the temerity 
to stand up before a reporter and to say to a reporter in 
Durham, North Carolina, "A jury is twelve people deciding who 
has the best lawyer." I cali that shocking. It makes the 
hackles on my neck rise. TI think it is an abomination. I beg 
you not to try the two of us. You have facts enough to reach 
this case's conclusion tn behalf of the defendant ».._thout 
Playing mother end father to one lawyer or son or brother to 
the other or to. choose and pick wntch lawyer ts nove eloquent, 
that ts bunk. Eloquence may be conviction, notning more than 


A-1894 
SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


13 


14 


15 


16 


17 


18 


21 


jq/if 934 


! 


fou Know, we Zo through this world once, it says 
3 5 so 


in Schlitz, but it happens to te true, out of all eternity 


we have one chance at this world, at this life and it's over 


in a twinkling of an eye. Make the inost of it. This its 
wonderful service you are called upon to give here. Don't 


tricked, don't be deceived. Have strength. von't feel you 


have to do something for a company. Reach an intellizent 


gerdict 

Thank you, ladies and certlenen. 

THE COURT: Very well, we will have a very short 
recess. 

(Recess) 

(In open court - jury present) 

THE COURT: Members of the jury, I am going to t 
finish with the summation of Mr. Brill. If you want to rec 


at any time, please raise your haid. 

Mr. Brill for the plaintiff here. 

MR. BRILL: Thank you, your Honor. 

Your Honor, Mr. Foreman, ladies and zentlemen of 
the jury, I would like to thank you first of all for your 
attention during this long trial, ard it was a lonz trial, 
but i would point out that at least part of the time was 


taken up by cross: examination by the defendant so I don't 
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THE COURT {cu don't need to refer to 
a right to cross examine and you shculdn't infere 
criticize abouthim. You may disrezard that state 
MR. BRILL: It's the platntiff's burden 


its case, to put in the facts, to prove all the e 
of the plaintiff's case and we think that we have 


in the last five or six days and tnat ‘s what I w 


bH 
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to talk to you about now itn the really 
is available to me, although I am sure tt seems 1 


time to you, but there are a lot or facts in evic 
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facts, to snow vou “hat it ts those facts proved, 
documents proved, what the testimony proves. 

You recall at the very bezginnin 
Tuesday in my opening statement a= 

THE’ COURT: That openinz statement is no 


counselor. Get down to the facts of proof. 


MR. BRILL: Yes, your Honor. If I may be permitted 


to proceed -- 
THE COURT: You may in the correct mann 
MR. BRILL: I outlined to you at that t 


was I ‘ntended to prove by the facts I would put 


I said I would show first of all what was the agreement, 


4 
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eo e Ia far ve } 
there was a contract for the defendant to appretse the 


machinery and equipment of the Time & Micro Corporation to 
let the plaintiff know whether that equipment had sufficient 
Value to assure our protection if {ft had to & sold as 
collateral on a loan of some $250,000. | 

I said that the next issue which I will prove was 

| 
that the defendant really did not do an tndependent professions. 
appraisal and I sa‘d thirdly that I would show you what would 
have happened tf the defendant had done the appraisal which 
it agreed and contracted to do. 

Mr. Stream has, in his clos’ng remarks, and, unfor- 
tunetely, I must say thts, he had 32 tendency to skip from one 
fact to another and oftentimes, perhaps inadvertently only 
gave you half a fact or half a sentence. Really there is not 
enourh time for me and it's not going to serve our purposes 
to fo through and correct all of those misstatements. But I 
must say that tne first 20 minutes or fifteen or 20 minutes 
of his summation when he was expla‘ning to the jury, to you, | 


} 


what the plaintiff's claim was and reading from the plaintiff's 
| 
complaint bears particular mention at this time because as 
the Court will instrict you the plaintiff's complaint in 


this case is not simply contained in the initial complaint 


but it has been amended and elaborated. But even looking 


to the initiai complaint Mr. Stream said to you we didn't say 


A-1897 | 
SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOUSE | 
FOLEY SQUARE, NEW YORK. NY. = 791-1020 


( 


an 


18 


19 


4 ~¢ ‘ 
t 
4 ‘a 
Jq/it 937 
anything in the tnitial complaint about a loan or tuaranteeting) 


a loan or liquidation of equipment. But the very next 


for the appraisal report and the defendant knew why plaintiff 


required such report, namely that plaintiff would loan $270, 0C0 


to Time & Micro or arrange for such 
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and equipment of Time & Micro which was to secure such loan 
Showed a value substantially in excess of the face amount 


of the loan plus interest and the expenses of liguidation 


which could reasonably be anticipated. Thus removing any 


substantial risk to plaintiff in making or guaranteeing 


such loan. That is wheat this case was Originally about. That 


case {ts about now and that is what you have to determine. 


There have been other efforts whicn I must sharacter 


ay 


as not so much a statement of the facts but an effort to 


confuse the jury in some way -- 


THE COURT: You may disregard that statement, members 


| 


of the jury. 


MR. STREAM: I wish cu insel wouldn't do that. 


MR. BRILL: talk about those in detail. 


4 
= 

* 
=) 
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! 
THE COURT: What you state about confusin {s improve 
J Y s 
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and I have asked them to dtsre 


at the simple facts of this case. It really ts a simple case. 
I must say that. The essential elements of this case a spite 
all the testimony which you have heard are proved largely 
through the depo: on, through this deposition of Mr. Jesse 
Thaler, of the appraiser of the defendant. Remember the long | 


Mr. Tnaler 


oO 
“ 
*~ 
ct 
Oo 
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day we spent reading to you fonthat dep 


said in thes deposition tnat he didn't dispute that he was 


ty 


asked to do an independent professional appraisal. 2 
didn't dispute that he knew the purpose of the appraisal. He 


didn't dispute, despite what Mr. Stream says to you now, he | 
didn't dispute that he knew in 1966 that Ajax was going to 
rely on the appraisal and he didn't dispute really that he did 


not do any tndependent and professtonal appraisal of his own. 
Those are the facts which matter to this case. 

I would like to begin, as Mr. Stream did, with a 
discussion -- 

MR. STREAM: I wish your Honor would direct 


counsel to stop referring to me and my summation. That is 


improper ard counsel knows that. 
THE COURT: Yes, it's unnecessary. Counsel should 
disregard it. 
MR. BRILL: T would like to begin oy direct‘ng your 
A-1899 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. = 791-1020 


— 


nN 


14 


2A 


sa/ift 939 


attention to the meeting between Mr. Xiein and Mr. Thaler on 


appraisal was entered into, the cruci3l underlying contract in| 


this case I am not going to read to you at this point from 
ein's testimony but I will summarize it for you and if 
you have any doubts as to what he testif 
will instruct you that you can have any of the testimony or 
any of the depositions read to you. 

THE COURT: Yes, under certa‘n circumstances. 

MR. BRILL: Mr. Klein testified, and I made notes 
from the written transcript of nis testimony, that he told 
Mr. Thaler that Ajax was contemplating either advancing money 


or guaranteeing a loan for Time & Micro and that he told Mr. 


~ 


Thaler that Ajax wanted to know the forced liquidation value 
of this equipment in case there was a default on the loan and 
the equipment had to be sold. You remember he also testified 
that ne told Mr. .Tnaler he wanted an itemized appraisal of 
each piece of machinery or each piece of equipment and not an 
appraisal of the entire unit wlue as a watch manufacturing 
plant and that he told Mr. Thaler he wanted two types ¢ 
value, primarily the forced sale value but also a replacement 
value or replacement cost for this machinery. 


What did Mr. Thaler testify to in his deposition? 
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to project the market values of used machinery for | 


the next two years. However, it is inconceivable that the 


4 i value would be less than 60 percent of the appraised | Bs 
f 
5 || figures that we have established. Comepare this carefully 
| } 
5 | considered language to -he language in the telegram using the | 
i] 
y | shorthand word "plant" d ask yourself how would you as a 
8 | reasonable person, 4s a businessman receiving this letter 
| 
* 9 | < 
a | talking about va.iues of used machinery and less then 60 
‘ 
10 } percent of the appraised figures have interpreted that, would 
; 
ey @ il | you have interpreted that as a total in-place value of a 
i | | 
2 | ; | 
} ZOinz plant? You remember we read to you also from another 
3 | pararsraph !n the same letter that manufactureis utilizing 
] | 
eT 14 4 4 4 i 
|} most modern high preciston equipment of this nature would 
6 | remiums over and above the values as established in our 
| 
| | 
e 6 appraisa’ of this equipment if it were made available to them. 
| 
17 | 
i} I did emps.asize the plural because the plural was used by 
! | 
Te , | 
| the Gefendant. Not a single manufacturer paying a premium 
| 
oe 19 | 4 h "14 ud 
|} fOr a single plant bu. manufacturers paying premiums for 
0 | 
pieces of mach!‘nery. | 
21 ; . 
This wasn't a hasty appraisal and incidentally I 
€ 9 
i say, as Mr. Klein testified, these two documents were what 
-e 3 | 
} we considered to be the formal appraisal report. Mr. Stream | 
v7.1 | 
ci | may say to you that this is the appraisal and hide this but 
i 25 | | 
| this 1s what told us what the values were. 
| | 
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MR. BRILL: The defendant may wish you to understand 
and only to look at this one document, Plaintiff's Exhibit 6, 


to see what its appraisal was but I suggest to you that we 


were entitled and indeed we did look at this letter as well, 
the letter which told us -- | 
MR, STREAM I object to counsel becoming a party 


in a summat‘on by referring to himself as we. 


THE COURT: Yes, that is improper, counsel 
MR. BRILI Obviously I am referring to the plaintiff. 


MR. STREAM You may not identify yourself to the 
' 
plaintiff that way You know that, Eddie, don't do that 


from Mr. Lout to Mr. Thaler. 
on August 22, 1968, mailed out on Augus 9th. On August 
23rd, the very next day, Mr. Louis sits down and writes to 
Mr. Thaler and you read this letter for yourself and you see 
ts he thankinz Mr. Thaler for this appraisal and sayinz yes, 
you did a wonderful job, thank you very much, he is sayin 

Time & Micro is anxious to come to a preliminary understanding! 


at an early date. Since we had to nave some basis upon whict 


) 
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| 

2 || 'made by our Mr. Jesse Thaler, giving you certain loan 
| 

3 | officers and banks so that you may verify the authenticity | 

4 | and reliability of our appraisal ftzures and to assure you tLnat 

| 
| 

5 | the appraisal !s a solid and scientific evaluation of the assets 

6 | in question." That was the information which we got. That 
| 

7 | was the information which plaintiff received, I apologize, 

8 | your Honor, it's a slip of the tongue -- 

° | THE COURT: Don't slip again tren. 

i s 

10 | ‘ MR. BRILL: Which plaintiff recetved between August 

il || 15th and the time when Ajax finally committed itself to 
| 

12 | o 
| guarantee the loan for Time & Micro. 

13 | 

That is what we received. 

4 | ‘ | 
MR. STREAM: Thet is what your client received. 
| 

15 ‘ i 
MR. BRILL: That is what Ajax received. 
| | 

16 || 4 | 
\ THE COURT: I want you to stop that "we" business. 

17 | P 

It has certain connotations which should not be expressed. 

18 | z | 
| MR. BRILL: I am attemptinz to, your Honor. I | 

19 | 
| would like to address the next question which is the question 

20 | 
| of reliance. Did Ajax rely on Incustrial Plents' appraisal? | 

91 | * 
| Of course Ajax relied on Industrial Plants’ appraisal. 

22 | . * 

b STREAM: I odject to this type of summation 

23 || 
| where counse) says of course Ajax did or did not. He can 

A Sy 
| simply say to the jury that I suggest to you that Ajax did | 

25 | ; | 
| and not make himself a party. 

} | 
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Nyt a - 
Disrezard the 


COURT: 
Statement was made and would yu plea 


4 


issue 


wo 


MR. BRILL: The 


a) 
Oo 


Thaler knew tn 1966 that Ajax was 


appraisal and he testified 


rf 


for the results of the appraisal and 


e 


the appraisal in the course of 


and he testified that Kle: told nim 
to have this appraisal evaluat‘on soon because 


for Ajax to conduct whatever else A; 


is Mr. 


making a loan. That is what he presu 


Thaler thought back in August of 196 


I sursyesc to you 
v.on Mr. Thaler's testimony the case 


that we didn't rely on i 


yourself? 


MR. BRILL: I am attempting to. 


very well. 


MR. BRILL: No, I naven't. 


That Ajax could not rely o 


not rely on the appratsal 
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tnat ne Knew that Ajax was 


Ings wit. Time & Micro 


that upon 


Again you say we. Can't you correct 


imple because Mr. 


“hat Ajax would rely upon 


necessary 


med. That is what Mr. 


Mr. Thaler's knowledge, 


You haven't 


nm the appraisal and did 


withstand examination. 


U.S. COURTHOUSE 


| 
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i) 


fair market value in-place and liquidation value, just the way 


3 || Mr. Kletn said, incidentally, he expected to receive his 
- | appraisal with two columns of values and why the assumptions 

5 | and limiting conditions were not in vefendant's Exshinit J, | 
6 | the limiting conditions which Mr. Sinclair testified every | 
7 | profess‘onal appraisal ought to have, and why the statement | 


of purpose and the definition of liquidation value in page 


< 


4 and the interruption.was somehow not contained in Defendant! 
Exhibit J supplied to you. Compare these two exhibits if you 


have the Opportunity. Compare what Mr. Sinclair offers as an 


| 


€xample of a professional, complete appraisal, and what the 


defendant suzzests to you by offering to Mr. Sinclair on the 


| 
| 
witness stand certain excerpts from that appraisal and consider 

| 
what was omitted by someone from Defendant's Exhibit J. | 


MR. STREAM: That is most improper. 


} 


THE COURT: Disregard the latter Statement, it's 


| 
16 | mot applicable. There its no sense in it. 
MR. BRILL: What if Industrial Piants Corporation 
20 had done a true appraisal? The defendant Says there is no | 
| 
21 evidence that any one Single value is wrong, but the evidence | 
2 . + , 4 j | 
is there. It's up to you to connect it and to put it together 
23 ; 
because Mr. Sinclair testifying as to the Ordinary standards 
24 -4 - Ff + ~ 4 4 ro } 
| Of appratsal practice testified that it is a must that a 
25 


Professional appraiser investigate to see whether there is any| 
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Also with respect to damages, there has bee 
before you in this case numbers like $249,000 Ajax re 


money back from the sovernment {n termination of the 
contract. The Court will instruct you as to the rele 
of those figures in this case and what ‘t is you have 


government for losses and expenses caused because oO 


t 
’ . q fice ~ . - ac + 5 
termination of that fuse contract as the 


Jt to do and as the sovernment did pay back certain of 


expenses two years later. we say that those repaymen 
have nothing to do with this case. They were based on 


and expenses 


and we did not receive any reimbursement for our loss 
loan zuarantee. 


There 1s a quest’on before you of $20,000, 


whitch Ajax received on behalf of Time & Micro payment 


n thrown 


fuse 


vance 


to 


the zovernmert made to Ajax as the prime contractor for Time 


& Micro's own losses on this fuse contract and the defendant 


Claims that that $20,000 -- !f you first find the plaintiff 
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Ay) 
Ww 
(o) 
Ke) 
| 


(Court Exhibit 5 marked) 
(In open court - jury present) 


THE COURT: Mr. Foreman, and ladies and zentlemen 


of the jury, I am about to charce the instructions which will 


aid you in determining your verdict. If I am not heard by you 


at any time by any one of the eizht now in the box, please 
raise your hand and if I don't seem to see it wave your 
hand around and I will ask the Clerk to tell me. TI shall 


endeavor to avoid lowering my voice beyond what you can hear. 


You are obviously now atout to enter upon your fina] 


function as jurors and decide the facts in this case. You, 


of course, as I have said before, are the sole and exclusive 


judges of the facts. You pass upon the weizsht of the evidence, 


the credibility of the witnesses and you determine the 


reasonaole inferences to be drawn from any conflicting evidence 


which may be in this case. It is my duty at this time to 
instruct you as to the iaw a:. it jis your duty to accept 

these instructions as to the law and to apply them to the 
facts as found by you in the course of your deliberations. 
Now tn your determination of the facts you rely 
solely upon your own recollection of the evidence. What I 


have said from time to time and what I may say in this charge 
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JQg/at 
Or wnat counsel may have said during the ec 


or during their summations 
¢ your own recollection of the facts or th 
case. No comments by counsel or by the co 


You are to draw no inferences therefrom. 


trial I have been forced to pass u 


ry 

o 

a 
» 


the admission or rejection o 


Solely to questions of law and are not to 


Neither are you to be concerned 
may have been asked by the Court or that t 


questions. These questions were asked by m 


4f, ° f ’ _ 
or clarify facts at issue. Nothing tnat th 


to be considered or construed to ind!cate 
snould be, except, of course, 
these instructions. You must completely :! 


tion when such answers have been stricken. 


During th 


977 
Ourse of the trial 


ken by ypu in place 


urt are evidence. 
course 


pon questions 


hese rulings relate 


concern you as 


Dy questions that 


he Court asked 


wnat your determinat 


t you to follow 


gZnore answers 


Then they form no 


part of the evidence tn the case and may not be considered 


— 


by you in determining your verdict. The ev 
the testimony of witnesses on the stand, f 


portions thereof read 
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which are adnitted into evidence, and in one or two instances 
Stipulations of counsel with respect to certain facts. 


Now you obviously are to approach your duties cooly 


and calmly without any emotion. Both direct, I charge you, 
and cross examination must be considered by you. You may 
draw certain inferences from testimony or from exhibits but 


you are not permitted to draw inferences from other inferences 
| 


No verdict {is to be based upon speculation or conjecture. 


In this case it is possibly apparent that there has 


been both direct and circumstantial evidence. Direct evidence 


| 


is where a witness wno saw the commission of an act testity as 


tO wnat he saw, what he heard or what he discovered about it or 
| 
knows of his own knowledge something that comes to him by virthe 


i 
of nis senses. Circumstantial evidence, on the other hand, 


} 
| 
| 


is that evidence which tends to prove a fact in issue by proof’ 
of otner facts or a chain of other racts which have a ee 
tendency to lead the mind to a conclusion that the facts 
exist which are sought to be established. Now the law 


makes no distinction generally between the weight to be given 


to either direct or circumstantial evidence. Both direct and | 


| 


circumstantial evidence must be considered by you in determin-| 


| 
| 


ing your verdict but always in accordance with all of the 


| 
instructtons which I give you. 
! 
| 
we oezgin here with the prime and fundamental proposij- 
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tion, that the plaintiff, having made these Clains, nas the 
burden of proving the material allegations of its complaint 
by a fair preponderance of the credible or bel evadle evidence; 


This term "fair preponderance of the credible evidence" means 


the ereat weizht of the evidence. Tt refers to tre qualit: 
& £) 4 y 


of the evidence rather than the number of witnesses. It means| 
; | 
that the testimony on the part of the party on whom the 
burden rests must have more ¢ nvincing wetzht than that opposed 
to it. You may say that a fact was proved by a fair prepon- 
derance of the credible evidence when all of the credible 
evidence trends to persuade you to believe what the w 
Or witnesses have said or what tne proof shows as against 


otner testimony or proof that may nave come into the case. 


The defendant, I charze you, has no Obligation to 


| 
ct 
oO 
Q 
~~ 
147] 
0 
" 
oO 
< 
@ 
wm 
| 
<S 
ct 
oe 
-* 
vie 
a 


come forward witn any evidence o 
Whether the defendant produces evidence or not, the fact re- 
r 3 


Mains that the defendant here is entitied to a verdict in its 


favor if the plaintiff fails to sustain its burden of proof. 
| 
| 
Now the parties. Plaintiff in this action, of | 
course, is Ajax Hardware Corporation. The plaintiff is 


represented by Mr. “dward Erill here. The defendant ts, of 


course, the Industrial Plants Corporation which ‘s represented 


| 
by Mr. Arnold Stream. Both of these parties are corporat:ons. | 


Obviously a corporation can act only throuzh tts officers, 


| 
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employees o, ogher agents. Therefore, any act or omission 

Dy an agent or employee of the corporation, !f done within 
the scope of his employment, itsteld tn law to be the act 
of tne corporation he represents and it {is bound by his 


acts. | 


Now I try to summarize the plaintiff's contentions. 
The plaintiff contends here, and mind you that a contention 
a8 SoG 7S" tt ls merely, in effect, a claim, that it } 
engaged the defendant wnich represented itself to be expert 
in the appraisal of industrial machinery and equipment, to 
make a true and accurate appraisal of machinery and equipment 
located at the Time & Micro plant in Strasburg, Pennsylvania. 
Plaintiff contends that it told defendant that it was con- 
Sidering entering into a loan agreement of this machinery and | 
equipment and if the machinery and equipment would be adequate} 
security for the loan. Plaintiff in its complaint contends | 
that on August 12, 1966, {t informed tne defendant that it 


wanted to know specifically whether this machinery would 


realize at least 270,000 at a forced sale. This !s plaintiff's 
| 

contention to provide adequate security for the proposed loan. 
| 

Plaintiff also contends that it told defendant to make an 


| 
- ; : | 
independent appraisal as to the value of such items of machinery 


| 
| 
} 
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and equipment and that it needed th 
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in fact by the following Monday I thin 
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cted the machinery and equipment on 
that the defendant called by telephone 


the appraisal and also sent a 


to the amount of 


aintiff's Exhibit 3, 


so there isacon- 


giving a preliminary appraisal fizure. 


h 


. 
ai 


~ 


- 


. 
— - 


tention that on the 18th the plaintiff entered into e loan 


- 
- 


Security agreement, with Time & Micro,| 


agreement, 


Plaintiff's lieve. And that on August 9th 


| 


ity a me1) into with | 
| 


pursuant to the loan and secur 


& Micro on August 18th plaint 


ment zuaranteeing a bank loan as heretofcre 


Time & Micro defaulted on 


obliged to pay an auction 


Sale of the machinery and collteral for 


the loan. 


= 


nt4 
~ 


bhua 


There is also a conte on that the defendant 


inspected the machinery and equipment on August 15, '66, and 


called by telephone as to the amount the appraisal and also 


7 


if the prelimingry appraisal figure and 


e41e¢9 
Vis sd @ 


'66, entered 


plain 


, 


+ 


security agreement and that on August 19th pl 
J S } 
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i} | 
( 2 defendant's formal detailed appraisal report in ariting, 
° | 
3] Plaintiff's Exnibit 6. Further that Time & Micro defaulted 
ar 
/ 4 || om this tank loan azsreement. Plaintiff was oblizated to pay | 
& 5 || the rema'nder due off an auction sale of the machinery and 
6 || equipment which was the collateral for the loan. And that 
7 | because of the forezoing facts the defendant breached the 
@ 8 P r z «sie 
| contract e:tered into between the parties on August 12, 1900, | 
| 
9 | in that defendant fatled to make an appropriate appraisal and | 
| areas | 
° 10 | that as a result of this allesed breach by the plaintiff 
1] plaintiff sustained a pecuniary loss in reliance upon the 
2 defendart's appraisal 
a is | Please keep tn mind, ladies and zentlemen, that | 
M | What I have recitea so far is merely the claim of the plaintiff 
15 | This claim, as I stated to you tefore, must be sustained by 
* 
| | 
16 | the evidence and by a fatr preporderance of the cred‘ble evi- 
17 | ar . eh F ; - a Ac thea } 
| dence. Now, on the other hand, tne defense conterds that the | 
| | 
| 
} 
® s | psaintiffe engasec the defendant to make a fair market value 
| 
} @ppratsal of Time & Micro plant as an entire plant, intact 
2 | 
| and ready for. operation and denies that plaintiff requested 
€ 
1 | . ; 
2 } it to appraise what value each item ofr machinery would realize! 
22 | Ad | 
7 | at a forced sale. | 
23 | 
& «he defendant also contends that the plaintif 
| 
4 | 
( | @rranged to have a Mr. Haakenson, an employee of the plaintiff, 
| 
25 } rad ’ \ Ma | . 1A | 
| wno was familtar with the Micro plant company, and aid the 
} | 
* 
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Carlier appraisal which had be-n made by a Swiss company, and 


On the facts related to it by Mr. Haakenson, and that the 


w 


defendant was requested to update tne earlicr appraisal. 
Defendant contends that this was done tn order to 
Save time in that the plaintiff wanted his appraisal, as I 


said, the next Monday mornin. 


The defendant further contends that the plaintiff 


quested and it did not breach the contract. Furthermore, 

the defendant contends that the plaintiff did not rely on 

the appriisal but relied instead on the fuse contract with 
the United States Government which it nad entered into, that 
fs relied when the plaintiff entered tnto this loan agreement, 
loan Or guarantee azreement, and that plaintiff entered ito 
this azreement subsequent to the t‘me or before, rather, it 
had received the telegram appraisal. 


Plaintiff, as I have already stated, assers that 


| 


| 


| 
the defendant breached the contract. Now if the plaintiff 
proves this claim of breach of contract the defendant would de} 


l‘able for any resulting damazes proximately caused by the 
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Now whet !{ 
is simply an agreement between 


certa‘n things. Here 


good or for evil, that is all the contract 


be proved even if it is oral. 


preporderance of credible evidence. 


Obligation of defendant to provide plainti 


of certain equipment and machinery 


Time & Micro. 


action under the theory of breacn of contra 


prove by a fair preponderance of tecredible evidence 


follows: first, the formulation of an oral 


the plaintiff and deferdant. This includes 


It must be proved by a 


agreement concerned 


‘ 
o do or not to do 
agreement. For 
was and it has to | 
fair 
the 


f with an appraisal 


at the plant of 
to recover in this 
ct plaintiff must 
contract 


» OF 


o 
second, the platn- 


burden of provi... the terms of the contract. 
tiff must prove that defendant failed to perform its obligation 
' 
under the terms of the contract and, third, the plaintiff 
must prove that 1t was damaged thereby and what those damages 
were. 
’ | 
The terms of the allezed agreement consistently 
are at issue. It is for you to determine from the evidence 
you have heard wnat the terms of the agreement were as made 
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on or about August 12, 1966, between plaintiff 

In other words, did the defencant agree to appr 
amount that could be realized from tne sale ; 
‘tems of machinery 44 equipment at the Time & 

unde; the conditions of a forced sale or ltqu:d 
In determining what these terms were you must ¢ 
plain, everyday common sense meaning of any wor 
by the parties as these officers, that :s by Kl 
Thaler, when they entered into, !f tney did ent 
alleged asreement on August 12, 1966. Secondly, 
consider whether the defendant azreec to make 2 
appraisal for tne plaintirf relying on its own 

ledge and experience or d‘d plaintiff tell defe 
on the Hirschmann report and any statements mad 


in connection with the appraisal. If you find 
dant did not fully comply with the terms of trt 
as you *etermine them to be, then defendant wou 
the contract. If you find that the defendant di 
with the terms of this agreement as you determ! 
the defendant did not breach the contract. 

If you find that the plaintiff askec 
market value appraisal only and that deferdant 
fair market value appraisal, then you must find 
dant as to the question of breach of contract 

A-1916 
SOUTHERN DISTRICT COURT KEPORTERS. US. COURTHOUSE 


FOLEY SQUARE. NEW YORK. NY. = "%-1020 


“> 
oO 


“4 


jq/it 986 
Clearly snows that an appraisal for fair market value its 
completely different from an appraisal of liquidating values 


or at a forced sale. Therefore, a fair market value appraisal 


could not be used or relied upon itn connection with any 
forced liquidation sale. If you find that the plaintiff 


asked for a forced liquidation sale appraisal but received 


instead some other type of appraisal then you may fin 
that the defendant breached the contract. If you find that 
the plaintiff asked for and received a forced sale liquidation 
sale value, then you will consider whether or not this 
contract was breached by any fatlure of the defendant to 
prepare the appraisal with care, skill and accuracy reasonably 
to be expected under the circumstances, mindful of the 
exigencies reflected by the evidence as to the time as of 
which the plaintiff requested the appraisal. 

When an oral contract is disputed the evidence of 


the statements of the parties and instructions from a plain- 


tiff must be considered in determining the terms. Any subse- 
quent statements made @waily or in writing are not determinative 
of the terms of the contract entered into allegedly on 
August 12, 1966. Although theallezed contract clearly was 


Only oral it is the obligation of the plaintiff to prove the | 


terms thereof by a fair preponderance of the credible evidence. 


Any appraiser, I charge you, by virtue of his position as an 
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expert tn the feld of appraisal and nts contract of employment 


ws 


expected of persoris in his profession in the performance of 


' 

| 

] 

is expected to exercise the care and competent responsib y | 

tne contract under the terms and conditions thereof. He | 

must adhere generally to accepted professional standards in | 

carrying out nis duties under this contract. The services of 
an expert are sought because of thetr special skill. If he 

- } 

fails to perform in accordance with these standards he 


may be liable for breach. He must perform the thing azsreed 


to be done with the care, skill and taithfulness required under 
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the entire circumstances of the ¢c 


negligent fa’lure to do so might be a breach of contract. 
However, the conduct of an appraiser may be in light 

of all of the circumstances. This means that you are to con- 

sider the itions under which the appraisal was actually 

made including any instructions siven by the plaintirf to 

the derendant. You must also consider the plaintiff's re- 

quests that the defendant pertrorm the appraisal as soon as 


possible or I. believe it was on tne following Monday, and the 


alleged instruction of the plaintiff that defendant was 


7 
ry 


to rely on the earlier appraisal which plain f zave the 


defendant and on the advice of pla‘ntiff's emplcyee, Haakenson. 
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mowever, those that nire such persons are not justi-¢| 
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infallibtlity. They expect only reasonable | 
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care and competency comparable to that of others in the 
profess’on. Those sections of this code of practice and 
ethics for appraisers which were read to you are not binding 
On you but may be considered by you in determining whether 
adequate professional standards were used under the terms 
of the plaintiff's request in making the appraisal and plain- 
tiff's itnstructions as you may conclude those to nave been. 
However, there is no absolute requirement to 
comply with any of these standards and failure to comply 
thereto does not necessarily mean that the values reported in 
the appraisal are incorrect. Amotner factor for your con- 
sideration is that at the very best an appraisal is nothin 
more than an estimate representing the best opinion of the 
appraiser. An appraiser cannot be held liable for an error 


in his opinion as to value if it ‘s hased upon reasonable 


JZ 


ground for beltef as to its accuracy. 

Throughout all your deliberations you must keep 
in mind that even if you find the defendant breached its 
agreement either by failure to provide the type of appraisal 
agreed upon or by negligently performing the appraisal, as 
nereinbefore stated, a plaintiff may still not recover unless 


4 


that it relied upon the appraisal to its damages. In other 


ry 
ry 


words, the plainti must prove tnat the injury which it 
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prove his damages by a fair preponderance of 
evidence and must establish the nature, extent and effect 

of such damages. The defendant must respond to all damages 
which flow from and are itn the natural consequence of the 
alleged breach as measured by common experience in the usual 
course Of events. But these damazes cannot be remote, 

they cannot be speculative, they cannot be conjectural. Your 


verdict must be based upon the facts of the case determined 


without oias or prejudice in any respect. Moreover, in assess- 


ing damases you must take into consideration that every party 


suing to recover damazes wnich it claims were caused by another} 


js under the legal duty to keep ail of tnese damages down to 
a reasonable minimum. That is known in law as mitigation of 

damazges. Tne burden of showing that a plaintiff 
reduced or limited nis damages in any given way is upon 
defendants. Tnis, nowever, does not alter the 
plaintiff must assume the burden in the first instance of 

proving his damazes by a fatr preponderance of the credible 


evidence and this means that the plaintiff must establish the 


and compensatory damazes are only given to recompense for a 
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loss or injury. It tne Only Kind of damazes sought here. 

I am going to take a short recess at this time. I 
can split my charge up a little more than we did with the 
lawyers this morning 

(Jury left the courtroom) 

(Recess ) 

THE COURT: I shall resume, I trust, where I left 
off. I may repeat perhaps. 

If you find that the defendant entered into a 
contract as claimed and breached its contract with plaintif 
then plaintiff should he awarded those compensatory damazes 
that are the natural and probable consequences of the breach 


in the ordinary course of events which would likely result 


from this breach and which could reasonably have been foreseen 


as contemplated by the parties when the contract was made. 
If you f‘nd that the plaint!ff was entitled to 


compensatory dasvazes you cannot exceed the total sum claimed 


| for such damages which is 161,895. Defendant contends that 


plaintiff's loss, if any, was reduced by recovery from the 


government when the government terminated the fuse contract. 


Plaintiff contends that this morey did not cover losses under 


the security and loan agreement with Time & Micro but rather 


e 
+) 


covered losses suffered by plaintiff and subcontractors because 


of the government's term‘nation of the fuse contract. If you 
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that che loss suffered 
security loan agrement 
from the zovernment, then 
to the extent of $20,000 in reaching 


I believe I stated that if 


tiff's damages and of reliance on the appraisal by the defen- 
Gant in the signing of the contract tw the bank, with th | 
Dank by the plaintiff, then it is appropriate to allow plain- 
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tiff a verdict of 141,895, in substance as I have stated. 
Now I come after these zeneral instructions as to t 
| 
applicable law to a consideration of some of the facts in this | 
Lease. Please bear in mind, however, "embers of the jury that | 
this ‘s only my recollection. What I may Say or what counsel | 
may have said is not to be taken in place of your own recollec-| 
tion of the facts or the evidence tn thts case. It is your 
duty, members of the jury, to consider all of the evidence in | 
this case, that is all of the testimony given, both direct and 
cross examination. The fact that I may avert to certain 
testimony and may not refer to other testimony does not mean 
that any testimony or evidence whatsoever should be disregarded]. 
I shall not atempt, ladies and zentlemen, to review 
the respective claims of the plaintiffs and the defendants | 
asserted tn their summations today You heard them only vesendea 
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this morning 
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what 
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perform an a 


purpose 
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the defendant says, 


of the appraisal was that 


: I shall 


want to give and I want to 


you, 


n, the respective claims with 
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fed for the plaintiff. He was 
ouzh '68 as 


Operations and responsible for seekinz new busi- 


even dad new bus‘ness 


that in 1966 


and nere JI come to th 


fntiff says and I will let him 


Klein stated that 
New York office 


Thaler in the 


he told Thaler that A 


J 
ppraisal of the 
Ajax was 


guarantee @ the 1 


put if 
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have to rely upon you to do that. 


t in close 


respect to the 


parties met. 


employed by Ajax 


juxtaposition of 


follow 


on August 12, 1966, 


executive vice president responsible 


I don't Know whether this was everyday operation or 
Opportunity for Ajax. 


Ajax began competing for military 


it by 


of Time & Micro. 


contemy 


oan 


jax wanted defendant to 


Time & Micro plant and that the 


to Time & Micro 


and that Ajax wanted to know the forced liquidation value of 


the machinery and equipment 


requested th 
that he told 
contract and 


Time & Micro 


e replacement value of the same. 


Thaler that Ajax was competinz 


if 1% got 1t Ajax would either 
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Pairchild Instruments as a company ior which Thaler had 

made an appraisal. Klein said that Thaler agreed to perform 
such appraisal. Klein testified that he gave Thaler a copy 
of the Hirschmann appraisal which had been performed for 


a 7 a } 5 F - nr } } 
Time & Micro in 1964 and told Thaler that he could use this 


4 
4 


appraisal as an inventory list but should not use the 


values thereon but to give nis own values. Klein told Thaler 


that one Harry Haakenson, 2n employee of Ajax, would accompany | 


Thaler during the appraisal to show Thaler wnere the machinery | 


and equipment were located. Then I turn to 2 subsequent page 


This is from the deposition of Thaler as read. In 


1966 Mr. Thaler was vice president of the defendant corporation 
b t 3 


that is Industrial. He stated that ne had been in the 
machine and industrial equipment business specializing in 
appraisal of such equipment. He testified that he met Klein 
for the first time on August 12, 1966, in the New York office 


of’ Shriro. He stated, that is Thaler, that Mr. Klein zave 
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asked him to give an appraisa 


machinery and equipment in the Time & Micro plant was worth. 
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He said that the reason that Klein told him he gave him 


the Hirschmann papers was that ne could have a l 


equipment which he was to appraise. 


mo 
oO 


Thaler also testif that Klein told him that he 


wanted this report in connection with some f‘nancing which 


would involve the equipment as collaeral. He stated that 
| 
| 
Kle‘n asked him for his best judgment rezardless of the Hirsch- 


mann appraisal. The appraisal was made though, Thaler said, | 
on Friday, the 15th.of August. In making the appraisal Thaler | 
said he used the Hirschmann report and had a pad and pencil | 
to record nis notes with respect to each machine. He testified| 
that he viewed the macnines to determine the condition of 

each referring to the original cost of each machine, in addition 
considering the approximate age, that he would determine the 
then present value as against the value on the Hirschmann 
report. - He said he did not operate the machines. He said 
that he did not consult to anyone or refer to any other source 
of information in making the appraisal. He was accompanied | 
by Mr. Haakenson, an employee during the appraisal. He | 
further stated that Haakenson advised him of the difficulties | 
in obtaining this type of equipment from Switzerland because 
there was a syndicate which controlled the importation of this 
equipment into the United States and that delivery schedu:es 


were between two and three years benindhand. He did not know 
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| thts of his own knowledge. He stated the precision machinery 

|was very difficult to come by, especially new machinery. 
He said that manufacturers in this country could pay 

tmportant premiums over and above the values as established 


and his appraisal was based on the fact that there was a 


jcomplete unit, that the Time & Micro plant was a complete 
| 
unit for the manufacture of precision instruments. He said 


| 
| \ 


~ 


| that he nad rever wld anyone that part of the basis of his 


j@ppraisal was in reltance upon consultations with Mr. Haakenson} 
I return to the testimony of Klein. On August 16th, | 


Jac cordir 


- Yla?t T 1 | ei rdoes . } 
Z to Alein, Thaler called him and said tnat the 


‘ee Side appraisal value was some $900,000 and that the 


lrorced liquidation, I believe he sai d,was approximately $500, 00¢ 


— - 


That is Klein now, not Thaler. 


Klein said he asked Thaler to submit the appraisal 
n writing and Thaler said he would send a telegram. Kle‘n 


, 


| 

i} 

if 

pated that he received a telezram, Plaintiff's Exhibit a 
pn August 16, '66. That after receipt of this telegram Ajax 
De the agreemerit with Time & Micro, Exhibit 4, I believe. 
| 

pO guarantee a $270,000 loan. He signed the loan agreement 

| 


nly on the basis of information contained in the telerram 


ou will recall that the defendant claimed that this was done, 
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a 


that to and fro. 


According to Klein he had some further subsequent 


communications 
of these commun 


complained that 


with Kriser of Industrial. The substance 


teations, according to Klein w 


it was not sure that what it 


as that Ajax 


would 


receive 


from defendant was exactly what it had asked for. This, of 
course, was after the ortginal date wnen the claim of contract 
being made had passed. 

In response to this complaint of the plaintiff, 


defendant asserted that it had Supplied the type eppraisal 


agreed upon and that !{t was willinzr to sell to plaintiff a 


buy-back agreement. You I don't think 


I need to go over it. Ajax, of course, did not take advantage | 
| 
} 
of the buy-back agreement, according to Klein. 
Then there was a note stened by Time & Micro for 


$270,000. Later there was a sale. -ross examination of 


Klein, he test‘fied that he was no lonzer interested in an, 


way in Ajax. He stated that he left Ajax in March of '68. 


kecording to Klein his boss at Ajax was Norman Louis, president, 
| 


' 
| 


who was reponsible for the overall financial management of 
marketing strategy of Ajax. He said that Ajax was not geared 


for the manufacture of precision instruments but was gearing 


Micro was a meeting with Mr. Jacpb Shriro, president of Time 
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5 || Micro to make the timing mechantsm. I don't know that there 


6 | 1s anything material further in that area. 


" 
oO 
be 


4 ‘ 
meetings with 


m4 Klein stated that he had 2 numbe 


® 4 Shriro and that dur‘ng one of these meetings he was given the 
9 | Hirschmann appraisal and he said that he hed asked for this 
10 report to use as an Inventory to match against what A vax 

11 | had determined would be necessary to manufacture the : 2eded 
'timing devices. 

a. 3 There was some further testimony about arranging 

| 2 meetin; with Thaler to occur in New York City on Friday, 

6 August 12th and at that meetins there was further conversation 
as heretofore related. 

7 | Klein conceded that Haakenson. who accompanied 

j Thaler on his inspection tour of Time & 
19 | type of equipment was at the Micro Plant and knew how it 
could be used in manufacturing timing mechanisms and also 


waS awere of the status of the fuse contract at the time of 


this inspection. 


Th 


When questioned about the telegram from Thaler which 
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Wnen Klein was questione about the security and 

agreement with Time & Micro, Enibit 4%, K°2in stated trat ne 

didn't know when it was prepared except that ‘tt was prepared 


'66. 


prior te August 18, 


Klein acknowledged that the formal appratsal was 
not received by Ajax until I think it was August 22, 1966, 
and neither he nor Louis wrote to Klein about getting the 
appraisal. 

He was questioned about this proposed stand about 


iow that I need to speak 


further about this. that the 


contract was signed on October 1966, and until that 


date, according to the terms of th 


Ajax could still have backed down on the said agreement at 


a cost to Ajax of $20,000 liquidating 

Cross examination of Kleinc 
he did not know if Ajax had disclosed any 
there was no formal 


fuse contract to the lending bank, that 


contract between Ajax and Time & Micro as a subcontractor, 

that the reason for the government's termination of the fuse 

contract on December 30, '66, was because of a reduction ana 

requirements for fuses On redirect examination Klein 

expla‘ned that he talked by telephone on August 18, '66, an 

told Louis that he had received the telegram, Plaintiff's 
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Exhibit 3, which confirmed the prior verbally renor.ec figure 
ar he told Louis that he could exec e security ard loan 
agreement. According to Klein this azreemert was then execute 
at Louis’ nome. Klein testified that Ajax d the capability 
of making most of the components for tue fuse in '6O and that 
the timinz device represented ten to fifteen percent of the 
value of the fuse. 

Now I come to Sinclair's test‘mony He testified 
for the plaintiff he -is president of tne Keystone Appra‘sal 
Company of Philadelphia snose business is the appraisal of 
industrit¢é ad commercial properties in both the field of 

|real estate anu machinery and equipment. He is a senior 
member of the American Soctety of Appraisers. He stated that 
his specialty was the evaluation of machinery and equipment 
and that he had been an appraiser for some 25 years You wil 
recall that he was questioned about certain sections from 
this code of practice in ethics and so forth. This code ts 


ct? 
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properly consider the marketability of the items and if he 


| 
| uses any ccher information, and so forth, he should state the 


| 


| 
{ 
| Same. 


; ; 3B 
He was asked a number of hypothetical questions 
1 


|| based upon certain assumed facts at issue and was asked to 


state whether or not an appraisal under these assumed facts 
conformed to the standard of practice. I belteve I have already 


charged you as to the sizsnificance. 


On cross examination Mr. Sinclair testified that 
he had never purchased and had never brokered a sale of 
machinery or equipment. He stated that there were many appraise 
who do not beldon;.. to thls American Society of Appraisers. He | 


scenes that Industrial Plants is a reputable appraising 


| company and that Jesse Thaler, the senior vice president of 


| 

igen Plants, was a senior member of the American Society 
| of Appraisers, and he conceded that he himself had never 
ssersee any watcnmaking equipment. He was questioned about 


a certain appraisal which he had made, Defendant's Exhibit 


ls. He conceded that on this appraisal not all the items 
om identified by trial numbers and so forth. This was later 
amplified by an exhibit which contained apparently the full 
appraisal. He was asked a hypothetical question based upon 


ered that under the assumed facts the 


= 


| 
ae facts and he ans 


| @ppraisal could not have been made whic completely conformed 


' 
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| one at Industrial Plants had ever SpoK 
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| 


| president of Hirschmann. 


|} fn 1950 ard since then had appraised many more. He al 


| fied that Klein asked for the market value of the plan 
intact and ready for peration. He sa‘d that the pla 


was nezotiating a contract with the S0vernment for the 


| 
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| to the standard practices of professional appraisal procedures, 


although based upon the assumed facts it would not have been 
— b 


wronz for an appraiser to accept that assiznment. He conceded 
| 
| that because of exizencies some of these Standards had to be 


Thaler's deposition was read {n part. In 1966 -- 
and I think I already read this to you and I shall not reread. 


This was maitniy, if not entirely, relating to what took Place 


: _ ; 
read it. He stated that all of the equipment which he appraise 


the 


also 


| Plants ever put a li uidation value on the machinery and 
p g I 


Mr. Stream for the defendant then read from Tha 


| deposition. He refers to the appraisal of an entire plant 


| 
j testified that to the best of his «NOwledze no one at Industrial 
| 5 


| 
| 
| 
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of fuses, that is this ls what Klein told nim and that they 
wanted to know the value of it as an operating business. I 
think I have already stated some of the further testimony of 


Thaler and I shall not repeat. 


Thaler sa‘d that at a later date Klein asked him what, 
the equipment would be worth at public auction but that on 
August 12th Klein had asked him for an appraisal of the value 
of his plant in-place and ready for continued operation and 

’ 


for the value of tne plant as an operating business. (Klein 


I believe stated that there was a market value of the plant 


intact and ready for operat‘on. | 
In a telephone conversation tne following day, 


according to Thaler, Klein repeated his instructions that 


Thaler should rely or could rely on the Hirschmann report 


s 


and that Kle‘n would bring up or brinz down the date, Monday 


i 


night, August 15th and telephone the results of his appraisa 
On the 15th. And that Klein the following day was called by 
Thaler and he gave the followtn: totals representinz the 
individual values, $919,000 representing the in-place value, | 
somewhat more, $1,056,000. 
Now I will give you a summary of Kaefer's testimony | 


spr 


which was taken by the defendant and read to you by Plaintiff's 


counsel from the deposition. Kaefer was president of the 
Hirschmann Corporation. In 1964 he prepared what has been 
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the Micro plant was the first and entire appraisal at the time 


When questioned as to the values in 


which he had appraised ‘n '64 he there would have 


Seen no depreciation as to but there might 


‘nm economic value because of the decline 


percent, Nowever, of the equipment 


would retain its market value tt the same level, in '66 as 
i? % Ir 16 t e te Nevertneless that the marke r1lyWe 
su Was O4, nasd Se Nevertneliess, that the market aiue 
would have been less for the nonwatchmaking machinery. 


I am sorry to have to bore 


of the board of Hamilton Watch Company and had held various 
positions w'th tnis company. Amonz whi!cn was manazer of the 
fuse department and director of research. He testified that 
he had vistted sources throuzn the worlc who were watchmaking 
manufacturers. That he represented che watch industry in the 


United States before the sort of a business 


Organization. 


HW = A . 16H ) 3 . a 
he said that the tariffs on the jeweled lever watche 
= oe 
% ' } ~ a7 = Ia a - 
yetween ‘O04 and '60 were 32.50 for the larger watches and 33.2 
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companies who made jeweled lever watchne3. There was only 


One manufacturer of jeweled lever watcnes and that was Bulova. 


He stated that in his opinion no cone would have 


paid premiums itn 1966 on watchmakinzs macninery. On cross 


examination by defense counsel Sinkler admitted that his prior 
2 


test‘'mony was correct that he did not know whether in 1966 
Time & Micro facility could have been sold intact. He also 
admitted in his prior testimony to the effect that the sale 
of the Hamtlton Company was negotiated with the zovernment 
beginning as early as '67. 

Lefendant called Sidney Kriser. He {s president 
of the defendant, Industr‘tal Plants. He had been associated 
with Industrial Plants for approximately 4O years and in '66 


he was the treasurer and secretary. He testified that ijn 


Oo 


1966 Jesse Thaler took care of 9 
done by defendant and that Thaler had been with the Industria 
Plants for at least 35 years. He testified as to a telephone 
conversation with Klein on fugust 30, .'66, that he told Klein 


that Mr. Xriser was familiar with Thaler's appraisal and had 
A-1935 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. = 791-1020 . 


| 
| 
| 
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received Kiein's rough draft of a zsuar 
Klein requested that defendant prov'de 
plaintiff as to this buy-back. I won’ 
about that. 

On cross examitnetion Kriser 


appraised value, tt was simply 


suarantee. 


ntee proposal it 
4 $500,000 guar 
continue any 
aid he nad no r 
lein's rough dr 


n 
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When questioned as to Nis prior testimony to the 
effect that he could not recall certain facts to wnich he was 
now testifying he said that he could recall facts today, the 
date of the testimony. And so you neve, as far as I can give 
tt to you, the resume of the testimony. Pleas keep in mind 
that it is my recollect’on and that you, members of the jury, 
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not mention others 
As I nave previously 


and maybe more, 
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y Of witnesses? Well, you have to use your own | 
ryday common sense. You saw the witnesses or heard 
| 
, : 
Saw thos? who appeared personally. You heard those 


y deposition and you could observe from either one 


anicn these witnesses answered the questions and 


testimony. You may ask yourselves how did this 


that witness impres How did this witness 
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you. 


be Was it f Gidly, fairly? 


to a witness 
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were formerly at least connected with 


today. 


tnink I mentioned depositions we so I shall 


oO repeat that. 


A word about expert testimony. 


testimony based upon their own profess‘onal experten 


Ss 


The weight by way of opinions 
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of any other witness. That is by 
everyday common sense. You apply the 
in the case of other witnesses. 


would 


however, 


. 4 - . " 
fing your zoo 


a..:¢ 


rdinary, 


Same standards as you 


tne party offerin 


testimony must show by a fair preponderance of the 


evidence that 


remember that the opinion of the 


Substance to 
Opinion on those facts. If the facts 


his opinion are rot true, 


naturally snould have been obtained !n 
One facet or another. What you Know 
tO wrt you heard from the witness star 


obviously it 


in the exhibits and from any depositions. 


Now when you retire each of 
entitled to your own opinion. 7ou are 
however, to exchange views with your ¢r 


deliberate, and then to discuss and to 


tne arguments and reasoni 
your own 
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Now you came into this Jury I belfeve on October 
14th. All that you know about this case, members of 
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| Stand equally before you. Sympathy, bias or pre 


| appears to have 
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| Your duty is to 
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|; OWN Opinions, your own judgment. You are not to yield, for 
| example, simply because you are outnumbered. You nould vote 
'} 


otners 


| 
| 
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| i+ 
with the 
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| the law that it ts the correct way to decide this case. 
On the other hand, you should not hesitate !f you are con- 


vinced by a fellow juror to change your point of view if it 


been erroneous to you. 


4 4 i« 
verdict itn tnis 


To return da 


The parties here are entitled 
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| Kind must play no part in 
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try the issues fairly and impartially. 


jhave prepared a special verdict here which must be answered 

by you in all of the questions pursuant to my instructions 

whicn I have given you this afternoon and upon the basis of 

the facts as you find them to be This must be by a unanimous 

vote | 
I also tell you this: if yOu believe that is reason- 

ably necessary you may ask the Court to read or have the 
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Atter you have rendered your verdict you are not 
Aired cod - rac ~ = io ~+ 
requread speak tO anyone or answer any gquections about what 
| 
We r 4 + ‘ 7 4 In BY cy 4 ! 
went on asre or wnat you did in the course of your deliberations. 
. f« 7 > tr " 
In fact I advise you not to do so, not to listen to an: such 
questions. mowever, Mr. Foreman, in connection with your 
+ 4h 7. T aA a @ : + 
deliberations I must advise you not to report at any time in 
- 
any of your written questions which you submit or whict you 
| - 4 - . 2 ‘ 7 4A an seat 
may sudmic t tne COurt any relation, any statement about dw 
4 hinge e e D} : | 
you stand or anything of that sort Please do not get in to 
| 
that. 
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aa - cr cod ‘ ao - _ 
4f you want testimony, please let the foreman sign 
| 
@ mote addressed to tne Court. You nave the exhibits so you 


Gon't have to ask for any of them. These exhibi 
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MR. BRILL: If your Honor please, I do have one or 
two matters to take up outside the presence of the jury. 
THE COURT: I will take it up. I just wanted to 


know. 


be in charze of a deputy marshal. Tne Court will retire and 
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determine whether or not to cOnsider the 
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instructed that tney should disrezar 


Ajax received from the government. 
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tO say anything further about that 
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BRILL: If your Honor please, I do have 
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COURT: 


you are talking 


charges. 


COIIET. An ¢ eis Page 
COURT: On the requests to 


cnarcse on mitigation of Gamazes I object that 
Was given to the Jury with respect to how they 


$20,000 as mitigation 


further object that the jury was not Specifically 
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COURT: That is not necessary. I decline 
and I think I have suffictently 
| 
allered 520,000 Anythinz else? 
BRILL ves. With respect to your share on 
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hR. STREAM I have one tecinical exception as to 
s charge which directed the jury to limit its 

ion of mitigated damazes to 320,000 

THE COURT I have noted it and I believe that is 
Nith my rultngs 


101 
as a breach of contract I bel‘teve your Honor 
at a willful or neglizent failure to perform the 
as I nave down, a willful or negligence failure 
negligent contract. I ask that your Honor charge 
mence aoes breach the contract 
THE COURT: Not in every instance 
MR. BRILL I believe your Honor ciiarsed that if 
that plaintiff’ asked for a fair market value 


and defendant's 


be used or relied upon in con 


that that 


ced liquidation value appraisal and I except to tha 
ur Honor. 

THE COURT I think that {s absolutely rizht. Any- 
? 

MR. BRILI One further exception, your Honor, I 
ith respect to the charze on damages azain that no 
‘planation was offered to the jury as to what sum 


URT: 
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2 MR. .STREAM Your honor charsed the jury that the 
Tl 
3 || statements subsequent to the azreement as to the appraisal are 
4 | not determinative of the terms of the appraisal and [ except 
| | 
| | 
5 unless this Court were to charge that the jury tay consider 
| 
| | 
6 those subsequent statements and the exchanze of correspondence 


7 las some evidence -- 


10 MR. STREAM: As some evidence of the intention of 
i} | 
; 
1l- ithe parties. 
I} 
9 | mee ~ call A 
12 THE COURT: All rishi. 
3 | MR. STREAM Apart from that I have no exceptions. 
| 
14 |} ” ne 
THE COURT: What about the statement which Mr. 
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5 Brill made with regard to the nezlizence? Snould 


that? 


| completely prope and I don't think this Court should in 


|) directing a verdict could do anything but suggest that those 


circumstances misht constitute a breach of contract. I don't | 
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goon to 2. If it 1s no, you stop. Second relates to whether 
| Or not the plaintiff has proved by a fair preponderance 


of the credible evidence that the defendant breached the con- 


tract. If yes, you proceed. If not, you stop. 
Vamazes is part 2. Has the plaintirer Proved by a 

| fair preponderance of the credible evidence that tt relied 

upon the defendant's appraisal when it agreed to suarantee 


a bank loan made to Time & Micro and that any loss was 


197) 


suffered by plaint'ff by reason of th! agreement to zuarantee 


of the breach of contract as stated tn question 1 and 2. If 


| 
| 
| 
| the bank loan and that was a natural and probahle consequence 
| 
| 


your answer 1s yes, proceed to question 4. If your answer to 


} 3 is no, proceed to question 5; I believe it is. 

| 

i 

i Question 4, what ts the amount to which plaintiff 

re entitled for damages. That :rou will f111 out in connection 

pe 5, wnat fs the amount by which said damages -- that its 
after decidinz the amounts, and the claim, of course, is the 

| Dasic amount of the payment made by the plaintiff to the bank, 


}and that is $161,000. Then you must consider whether or not, 


is, the amount to which the damazes are to be reduced by reason 


ct 


| Of recovery received by plaintiff from the zovernment. This 


| 18 the mitization, and this I direct not to exceed $20,000. 
| 
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Obviously B then is the difference between the amount in 4 


| after the deduction of the possible 20,000. 
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| and give it to the deputy 
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wD SMODA =} ‘ Hor { 
| MR. STREAM: I think your Honor will want 
| 
| 
tne jury that the fact that there is a2 part 2 sectio 
¢ 
Hi tr 1] 


vemazes carries no implication. 


i THE COURT: That is rigns. I said in my c 
I discussed damates does not in any wa 


whether or not you should grant Gama--es, neither doe 


retire. 
Pirst will the two alternates go and 
yOu nave in the jury room and 


the back of the courtroom for the time be 


Mr.Foreman, this copy is the one which wll 


| The coptes ziven to the otner five members of this deliberati 
| + 
| Jury do not have the blanks. Each one signs, however, in th 

appropr’ite spot on the third sheet of the orizinal which you 
| have, Mr. Foreman. If there are any questions send a note in. 
i 
You may retire. 

I might as well Say this I am going to excuse you 

| around 15, 20 minutes from now and you will be asked to retur 
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tomorrow under appropriate 


at tne time when you are dismissed for the day. You may retire 


! now. 


(At 4:32 the jury commenced their deliberations. ) 
(At 4:50 the jury returned to the courtroom. ) 


THE COURT: Members of the jury, as I indicated 


| 

| before, I am going to send you home so that you won't have to 
| 

| 

run around !n this area this evening, among other things, 

and with these itnstructions: you will pass along all the 


|| Papers to the foreman and the foreman will turn them into an 


| 

| 

| envelope, place them in an envelope sunpiied ot: the Clerk 

I p 

! 

| 5 } bs] 

|} and you will seal the envelope and tnitial it with the date, 
please, on the back of it. My instruct‘ons to each of you 


| are basically the same as Originally in this lawsuit. Please 


jee not discuss this case with anyone else. Do not discuss 


} it with one another. Do not call anyboay, anyoreof your fellow 
| 

|} jurors and talk to them about the case, for instance, and 

| 

| then come back tomorrow morning at which time the foreman wil 
get the envelope and you will commence the deliberations only | 
j when all six of you are here. 


The six jurors may go and I will instruct the alter- 


Mates that are patiently awaiting in the rear. 


(Jury left the courtroom) 


THE COURT: To the two alternates, I assume you have 
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Cannot substitute one of you even if one of the six 


tomorrow noon has some little trouble or illness. 


Simply be unfortunate for this: trial I assume, ze 
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have no responsibility fo 
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there is m reason why I should keep these alternates coming 
back tomorrow. Is there any disazreement with thato 
MR. STREAMS I don't mind holding them and tf there 


is a sickness I will consent to substitute one of tne alter- 


f mm T . % > } = ) A ~ 
THE COURT: You might come back tomorrow, 


Thank you very much. 
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Civ. 1900 
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the jury resumed their deliberations.|) 
/ 


\ 


testified for two days and Thaler one day. 


I have your note which, as I understand 


to read 


(At 11:40 a.m., 


THE COURT: Mr. 


- jury not present) 

’ ; 
we have Klein's testimony and the 
lon that were read. 

| 
Sk them to so back and see if they 

| 
azree, your Honor 

} 
ill take more than three or four 

| 

| 
re than that, your Honor, Klein 

| 

} 

| 

the jury returned to the courtroom.) | 


Foreman and members of the jurv, 


difficult | 


{t 


; £8 88 


and the parts of Thaler's d 


~ 


want to remtnd you that Is 


"Can 
eposition 


aid that y 
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t !s necessary. That jis 
secondly, I believe I 
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testimony 
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16 
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3qg/1et 1020 
asked you to indicate the area about which you tnquire I am 
told by the reporter that, as you probably «know, Kle‘n was 

in court here westify‘ng for at least two days and it's going 
to take nours to read that As far as the deposition is con- 
cerned it's 250 pases and I don't know how long that will take. 


attorneys 


this 


that 


case witn 


agreed to 


their 
THE COURT: 


in this case for the plaintiff and 


But that will take at least an hour and that is an underestimat 
I am zoing to ask you to back and see if you can 
reduce the 3rea to which or about which you are concerned and 
I have just been told by the clerk that he nas given a fountain 
pen to the deputy out there and I must say,mr. Foreman, that 
I can hardiy read these faint pencil markings on this rote 
Will you please either use a pen or else get 2 sharpened pencil 
from one of the members of the jury. 
You are excused now. 
Inform the deputy when you are ready ard with a 
| new note designating tf poss!ble the area you want 


deliverations. ) 
It is st‘pulated by and between the 


for the defendant 


jury may render a verdict of any five jurors in this 


the same force and effect as {f by six. 
air? 

MR. PRILL Yes, your Honor. 

MR. STREAM: Agreed to. 
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HE COURT: I want to zgitve certain information, 
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Mr. Foreman, and jurors, this time. The attorneys in this 
case nave agreed and stipulated that this jury may render a 


verdict by any five of tr? jurors now on this case. Therefore, 


as soon as you have five who agree and who sizn the special 


| verdict you may notify the deputy marshal and then I will 
¥ y 


take it up with you. This, newever, does not preclude your 

askin3 any questions’or asking for any reasonably defined 

areas of reading of testimony. So be it, now you may retire. 
(At 12:11 the jury resumed tnetr deliberations. ) 
(Av 12:25 p.m. a note was receivea from the jury.) 
THE COURT: We have a verdict, call the jurors in. 
(At 12:26 p.m. the jury returned to the courtroom. ) 
(Roll call at this point) 


THE CLERK: Mr. Foreman, have the jurors agreed upon 


THE FOREMAN: Yes, your Honor, we have. 

THE CLERK: How dso you find to question number 1? 

THE FOREMAN: We find question number 1 no. 

THE COURT: Very well. That ‘s all that ts necessary. 
Will you give that in to tne clerk. I want to examine this. 

I find that the answer to number 1 is in the no 


Section. I find that the special verdict !s s'zned by number | 
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room at which time they most likely will be discharzed 
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THE COURT: One of the jurors please wait to take 


| have to take any other papers of the jurors. You May return 


any other papers which they have worked on to the jury. 


Jistribute them to whichever juror may have had ‘t. 
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| THE COURT: You may go and return to 109. The 
jalternates are also dismissed at th 
your services. You are dism 
lstairs, too. 
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